
BENNETT, HARTMAN, MORRIS & ICAPLAN, LLP 
ATTORNEYS AT LAW 

GREGORY A.  HARTMAN 
liartinang@bennettliartman.com 
Direct Dial: 503-546-9601 

July 7,2008 

SUITE 1650 
11  1 S.W. FIFTH A V E N U E  

PORTLAND, OREGON 97204-3627 
(503) 227-4600 

FAX (503) 248-6800 
www.bennetthartman.com 

The Ho~lorable Henry Kalltor 
Circuit Court Judge 
Multnomal~ County Courthouse 
1021 SW 4"' 
Portland, OR 97204 

Re: lT71.ite et al. v. PERB et. nl. 
Case Nos. 0404,041 18,041 1-1 1848 & 0507-07615 
Our File No.: 5415-252 

Dear Judge I<ailtor: 

Enclosed are courtesy copies of the following documei~ts: 

1. Plaintiffs' Men~orandu~n in Respollse to Motions for Suri~niary 
Judgmei~t 

2. Affidavit of Gregory A. Hartman in Support of Plaiiltiffs' 
Meinoraildum in Respo~~se to Motiolis for Suinmary Judg~nent 

3. Affidavit of Michael J. Morris in Oppositioa to Motioils for Su~ i~ l~ l a ry  
Judgmellt 

4. Plaintiffs' Motion for Order Strilcing Declarations of Sharon Rud~lick 

This illatter is set for l~earing before you at 1:30 pm on August A 1,2008. 

GAI3:lcaj 
G : \ l i o n m n ~ W ~ s c ~ ~  541SUSZ wiitcuvdgs iKmlorO8-07-07.wlld 

Ellclosures 
cc: Joe MallcilliSarall Mai~iott (w/enc) 

Willialn F. GaryiSharon Rudniclc (w/enc) 



4 IN THE CIRCUIT COURT OF THE STATE OF OREGON 

5 FOR THE COUNTY OF MULTNOMAI-I 

6 URSULA WHITE, BRUCE N. REITER, and ) 
MARGARET RETZ, ) Case No. 0404-041 18 

7 

PUBLIC EMl'LOYEES RETIREMENT 
10 BOARD, 

j 
) PLAINTIFFS' MOTION FOR ORDER 
) STRIICWG DECLARATIONS OF 
) SHARON RUDNICIC 

13 STATE OF OREGON, LANE COUNTY, CITY j 
OF EUGENE, MULTNOMAH COUNTY, 

14 CITY OF PORTLAND, CITY OF ROSEBURG, ) 
CITY OF ITUNTINGTON, CANBY UTILITY 

15 BOARD, a ~ d  ROGUE RIVER VALLEY 
IRRIGATION, 

1 
16 

1 
Iilte~lrei~ors. 

17 
URSULA WHITE, BRUCE N. REITER, and ) Case No. 0411-1 1848 

18 MARGARET RETZ, ) 
I 

19 Petitioners, 

21 PUBLIC EMPLOYEES RETIREMENT 
BOARD, 

22 
Responde~~t, 

23 
a ~ d  

24 
STATE OF OREGON, LANE COUNTY, CITY j 

25 OF EUGENE, MULTNOMAH COUNTY, 
CITY OF PORTLAND, CITY OF ROSEBURG, ) 

26 CITY OF HUNTINGTON, CANBY UTILITY ) 
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1 BOARD, and ROGUE RIVER VALLEY 
IRRIGATION, - 

3 

4 Oral Axgunleilt Requested: Yes. 

5 Co~11-t Reporting Service Requested: No. 

6 Estimated Tiine for Arg~un~eilt: 5 n~iilutes. 

7 Plaintiffs islove the cou~t for a11 order striking paragraph 3 and paragral?h 10 of the 

8 Julie 5, 2008 Declaration of Sllaron Rudniclc and the June 20,2008 Sul)plemei~tal Declaration 

9 of Sharo11 Rudiliclc. Plaintiffs rely upon the points and authoiities stated hereill. 

10 POINTS AND AUTIlORITIES 

11 ORCP 47D provides that s u ~ u n a y  judgnlellt affidavits and declarations shall be made 

12 on personal lu~owledge, and shall set fol-tll facts as would be admissible in evidence. 

13 Paragraph 3 of the Rudniclr declaration is not a statenlellt of facts, b~lt  rather legal arguulel~t. 

14 Paragraph 3 states: 

15 "3. Prior to the settlenle~~t ageeillei~t, the City of Eugene petitioners 
were entitled both to have PERB reallocate 1999 Fund earnings 

16 according to the City of Eugen judgment, thereby i-educing ihe 
anloult of 1999 Fuld eanuilgs credited to Tier One menlbers' regular 

17 accounts to 11.33 percent, and to have PERB in~l)leinei~t the 
provisions of the 2003 PERS Ref01111 Legislatioil affecting the 

IS  crediting of the guaranteed interest rate to tllose accounts and 
suspeildiilg retiree cost of living adjuslnle~~ts ("COLAS"). In the 

1.9 settlenlei~t aagreillei~t, the petitioners agreed to accept eitl~er the 
reallocatioil of 1999 Fuld emlings required by the Cilji of Eugen 

20 judgment, or the iinl~leinentation of t l~e  provisions of the 2003 PERS 
Ref01111 Legislation illtended to comect for the over-crediting of 1999 

2 1 earnings." 

22 Ms. R~id~uclc's staternellt is one of opinion, not fact, and should be striclcel~ froin the s u ~ u ~ ~ a y  

23 judgmei~t record. 

24 The couit should also strike paragal>h 10 of lhe June 5, 2008 Declaratioil auld 

25 paragral>hs 2 and 3 ofthe June 20,2008 Supplen~elltal Declaration. Local goveimnents claiill 

26 they incui~ed fees and costs in the anlount of $1,006,049.60 for the City ofEugene case. 
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1 However, local govenullei~ts refuse to produce their liille and billing records fro111 wl~ich this 

2 court can dete~llliile: 

3 1) wlletl~er ihe a~llol~llt claiilled illcluded costs and services unrelated to the City of 

4 Eugene case, such as worlc on legislative matters and advocatiilg for the public eillployers 

5 before PERB; 

6 2) whether aay effort was made to allocate the aulo~mt claillled between successhl 

7 and ui~successfi~l clai~lls brougllt ill Ule City of Eugen case. 

8 3) the extent to which the clailll for costs included iteins not recoverable under 

9 ORCP 68. 

10  ate ' i s  2 day of 9 , 201:z6,T& 

11 

12 
G eorv .Hal% I. OSB 74128 - ,  
11a~nal~@beilllQ.ft11ill~nal.com 
Awla A. Masill, OSB 97324 
masiha@be1nlettl1a11nan,co111 
Of Attorneys for Plaintiffs 
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1 CERTIFICATE OF SERVICE 

2 I hereby certify that I served tlre foregoing PLAINTPFS' MOTION FOR 

3 ORDER STRIISING DECLARATIONS OF SHARON RUDNICIC ul)on the followirlg persons 

4 at the following addresses: 

5 1osel)h M. Mallcill 
Sarah Marriott 

6 Orrick. Hen-i11lelo11 & Sutcliffe LLP 

7 Sari Frm~cisco, CA 94105-2669 
Fax: (415) 773-5759 

8 Of Atlol-~leys for Defendants 

9 
Steve Walters 

William F. G a y  
Sharon R~ldniclc 
I b l a  Aldemlan 
Hmang Long G a y  et a1 
360 E. 10th Ave~~ue, Suite 300 
Eugene, OR 97401 
Fax: (541) 686-6564 

Of Atto~~leys for hrtel~enor Local 
Eil1l)loyers 

10 lere~lly Sacks 
Amy Edwards 

1 1 Sloe1 Rives LLP 
900 SW 5". Suite 2600 

12 Portland, OR 97204 
Fax: (503) 220-2480 

13 Of Attorneys for Intervenor State 

indicated metl~od or metl~ods: 
by mailing a copy thereof in a sealed, first-class postage-paid e~lvelope, 

15 addressed to tile attonley(s) listed above, and deposited with the United States 
Postal Service at Portland, Oregon, on the date set fort11 below. 

16 
0 by hand delivering a copy thereof to the attomey(s) listed above, on the date 

17 set forth below. 

18 0 by sending via overnight courier a copy thereof in a sealed, postage-paid 
eilvelope, addressed to ille alioi-Iley(s) listed above, 011 the date set forth below. 

19 - > 

0 by faxing a copy thereof to the attomey(s) at the fax ir~u~rber(s) show1 above, 
20 on the date set fort11 below. 

21 Dated this I d a y  of 

22 

23 

24 
Of Attollleys for Plaintiffs 

25 

CERTIFICATE OF SERVICE 
BENNEn, HARTMAN MORRIS 8 KAPLAN, LLP 

~lmrnbys at  Law 
Sulte 1650 

111 S.W. Flfkh Avenue 
Ponland Oregon 972011 

Telephone isoa) 22f.4600 F ~ X  (503) 218.6800 



3 

4 IN TIlE CIRCUIT COURT OF THE STATE OF OREGON 

5 FOR THE COUNTY OF MULTNOMAH 

G URSULA WHITE, BRUCE N. REITER, and 
MARGARET RETZ, 

7 
Plaii~tiffs, 

8 
v. 

9 
PUBLIC EMPLOYEES RETIREMENT 

10 BOARD, 

11 Defendant, 

13 STATE OF OREGON, LANE COUNTY, CITY 
OF EUGENE, MULTNOMAH COUNTY, 

14 CITY OF PORTLAND, CITY OF ROSEBURG, 
CITY OF HUNTINGTON, CANBY UTILITY 

15 BOARD, and ROGUE RIVER VALLEY 
IRRIGATION, 

16 
Iiitei~ei~ol-s. 

17 
URSULA WHITE, BRUCE N. REITER, and 

18 MARGARET RETZ, 

19 Petitioners, 

21 PUBLIC EMPLOYEES RETIREMENT 
BOARD, 

22 
Responde~~t, 

23 

Case No. 0404-041 18 

AFFIDAVIT OF MICHAEL J. 
MORRIS IN OPPOSITION TO 
MOTIONS FOR SUMMARY 
JUDGMENT 

Case No. 041 1-1 1848 

24 
STATE OF OREGON, LANE COUNTY, CITY 

25 OF EUGENE, MULTNOMAH COUNTY, 
CITY OF PORTLAND, CITY OF ROSEBURG, 

26 CITY OF HUNTINGTON, CANBY UTILITY 
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I BOARD, and ROGUE RIVER VAI;LEY 
IRRIGATION, 

1 
2 

1 
Jiiteivei~ors. 

1 
3 

1 

4 STATE OF OREGON ) 
) ss. 

5 Couilty of Multnomah ) 

6 I, Michael J. Molris, being first duly sworn, depose and say: 

7 1. I a n  one of the attolneys for plaiiltiffs. I illalte this affidavit on persoiial 

8 lalowledge in opposition to defei~da~ts' inotion for s u ~ u ~ ~ s u y  judgmeiit. 

9 2. Iu suppoll of local govenuneilts'   no ti oil for s~umusuy judgineilt attoilley Sharon 

10 Rudiucli subiliitted a declaration dated Julie 5,2008. In tlus declaration she stated that tlvougll 

1 I the date of the ORCP 67B judgnleilt tlie Cit)) ofEugene petitioilers had illcured fees and costs 

12 in the sullou~t of $844,156.82. 

13 3. On J~ule 9,2008 we requested that attoi~leys for local goveilunellts produce all the 

14 billing records suppoitulg that statemelit. Attached as Exlubit 1 is the enlail request. 

15 4. On Jule 12,2008 I called Ms. Ru&uclc to find out wl~efl~er we would receive a 

1G response. She iilfoilned ilie that there would be no productioli of the billing records supportiilg 

17 the attoilley fees and costs charged by file attollleys to the local govenullei~ts iin the City of 

18 Eugene case. However, she did state that slie would scud ine a suimlary of tlie bills her office 

19 issued to their clie~~ts. A copy of tlie suilunsuy report she sent is attached as Exlubit 2 

20 5. After reviewing the sui~unsuy report I sent Ms. Rud~uclc a11 eiilail dated June 12, 

21 2008 requesting h ~ ~ t l ~ e r  illfoilllation. A copy of the elnail is attached as Exhibit 3. 

22 /I 

23 11 

24 11 

25 I1 

26 11 
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I 6. Attached as Exllibit4 is a ful-lher exchiulge of elnails on this subject. 

2 7. We have not beell sslpplied any doc~111u7lelltation to support the iu~lou~lts stated in 

3 Sharon Rud~liclc's June 20, 2008 Supplemei~td Declaration. 

4 Dated this 7 day of TU'Y ,2008. 

ED AND SWORN TO before me by Mi 

9 

OFFICIAL SEAL 
KAl JONES 

' ......, C..' NOTARY PUBLIC-OREGON 
COMMISSION NO. 419740 

MY COMMISSION EXPlRESSEPTEMBER27.2011 

~ o t 6  Publwfor Oregon 
My Co~ml~issiorl Expires: 9.27- 1 I 
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Aruna Masih - *----- ,---, ,, , - 
From: A ~ n a  Masih 

Sent: Monday, June 09,2008 11:24 AM 

To: 'Sharon RUDNICK' 

Subject: White Case Motion for Summary Judgment - 

Sharon- 

In paragraph 10 of your declaration in support of the motion for summary judgment, you note that "City of Eugene 
petitioners had incurred fees and costs in the amount of $844,156.82." To be able to respond to the motion, at 
this time, we request that your office produce all billing records supporting that statement no later than this 
Friday. If for any reason you can't do that, please let me know right away. 

Thanks, 
I 
I ~ Aruna 

Aruna A. Masih 
Bennett Hartman Morris & Kanlan LLP 
11 1 SW 5th Avenue, Suite 16i0 
Portland, OR 97204:3627 
Main: (503) 227-4600 
Direct: (503) 546-9636 
Fax: (503) 248-6800 

CONFIDENTIALITY NOTICE: This e-mail may contain 
confidential and privileged information. If you have received 
this message by mistake, please notify us immediately by 
replying to this message or telephoning us at the above 
number. Do not review, disclose, copy or distribute the 
message. Thank you!! 

Morris Affidavit 
Exhibit 1, Page 1 of 1 
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03/25/00 BILL 15630 
04/25/00 BILL 15908 
04/25/00 PAY COST 
orlzs/oo PAY - 
os/oa/oo PAY . C O ~ T  
05/08/00 GAY FBBS 

05/17/00 PAY EEE9 
05/23/00 PAX msr 
05/23/00 PAY PBES 
6&/25./00 BILL 16146 
os/as/ao PAX msr 
05/25/00 PAY We8 
06/12/00 PAT m W  
06/12/00 PAY FEES 
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08/l.SlOU PAY FBg8 

08/25/00 BILL 17159 
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09/ll lOOPAY COST 
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09/18/00 PAY 039T 
os/le/oo PAY ms 
09/19/00 PAY . COSJ 
09/lS/OO PAY ITSS 
09/25/00 BIlrL 17680 
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10/20/00 PAY m s  
10/23/00 PAY - mST 
10/23/00 PAY Fm8 
10/25/00 BILL 17880 
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10/25/00 PAY FEES 
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W S  

121oi/oo EAY COST 
n/o71oo PAY ' PEZS 
12/12/00 PAY msr 
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12/15/00 PAY WSX 
32/15/00 PAY PBES 
l 2 / + s / O O  EIZL 18694 
12/25/00 PAY COST 
12/25/00 PAY PEeS 
01/12/01 PAY mBT 
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01/16/01 PAY COST 
01/16/01 PAY PeeS 
a1/25/01 BIm 193s1 
OY25/01 PAY COST 
01/25/01 PAY PEES 
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02/15/01 PAX PEW 
02/16/01 P&Y - 
01/16/01 PAY -6 

02/20/91 PAY FbsS 
02/25/01 B f L L  19475 
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08/25/02 PAY PEES 
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10125102 BILL 28763 
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From: 
Sent: 
To: 
Subject: 

Mike Morris 
Thursday, June 12,2008 320 PM 
'Sharon RUDNICK' 
RE: PERSlWhite 

Are you willing to answer these questions?: 

1. Do the costs advanced include items not recoverable under ORCP 68, such as deposition 
expense, expert witness fees, etc.? 

2. Did you make any attempt to allocate the fees between the issues you prevailed on and 
the ones you lost? 

3. Should Greg wish to pursue this further, do you agree we conferred or do we need to 
talk further? 

-- 
Michael J. Morris morrism@bennetthartman.com 
Bennett, Hartman, Morris & Kaplan, LLP 
111 SW 5th #I650 
Portland, OR 97204 
503-227-4600 fax: 503-248-6800 

INFORMATION CONTAINED IN THIS COMMUNICATION IS PRIVILEGED AND/OR CONFIDENTIAL, INTENDED 
ONLY FOR THE INDIVIDUAL/ENTITY NAMED ABOVE. IF READER OF THIS NOTICE IS NOT THE INTENDED 
RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION, OR COPYING OF 
THIS INFORMATION IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THIS EMAIL IN ERROR, PLEASE 
IMMEDIATELY NOTIFY KAI BY PHONE 503-227-4600, AND DELETE IT FROM YOUR COMPUTER. THANK 
YOU. 

----- Original Message----- 
From: Sharon RUDNICK [mailto: Sharon. ~ ~ b ~ ~ ~ ~ @ h a r r a n g .  coml 
Sent: Thursdav. June 12. 2008 2:43 PM 
To: Mike ~orrPs 
Cc: Aruna Masih; Ginaer FULLERTON; William F GARY; Joseph Malkin: Sarah Marriott; Amv 
Edwards; Jeremy Sacks 
Subject: Fwd: PERS/White 

Dear Mike, 

Attached are the documents in response to Aruna's email request, as we discussed this 
morning by telephone. 

Sharon A. Rudnick 
Harrang Long Gary Rudnick PC 
Eugene: 541-48570220 
Portland: 503-242-0000 
sharon.rudnick@harrang.com 

The information contained in this e-mail message is intended only for the personal and, 
confidential use of the recipient(s) named above. This message may be a privileged and 
confidential attorney-client communication or work product. If you have receivedthis 
communication in error, please notify us immediately by e-mail, .and deletethe original 
message. 

>>> <scaneugl@harrang.com> 6/12/2008 2:40 PM >>> 
=== message from ScanRouter V2 Professional === 

1 
Morris Affidavit 
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Mike Morris 

From: Mike Morris 
Sent: Wednesday, June 18,2008 4:22 PM 
To: 'Sharon RUDNICK' 
Cc: Greg Hartman; Aruna Masih; William F GARY 
Subject: RE: FW: PERSNVhite 

1. Expert witness fees are not recoverable as costs. Hancock v. Suzanne Properties, 
Inc., 63 Or App 809 (1983). Deposition expense is not recoverable as costs. Robinowitz 
v. Pozzi, 127 Or App 464 (1994). Expert witness fees are also not attorney fees. 
Attorney fees are "the reasonable value of legal services related to the prosecution or 
defense of an action." ORCP 68A(1). So I ask again, do the costs of $142,450 include 
expert witness fees and depostion expenses? 

2. Freedland v. Trebes, 162 Or App 374 (1999)is authority for allocation of fees between 
successful and unsucessful issues, unless the same amount of time would have been spent 
had only the successful issues had been presented. 

3 .  Would you like to confer further on this? 

-- 
Michael J. Morris morrism@bennetthartman.com 
Bennett, Hartman, Morris & Kaplan, LLP 
111 SW 5th #I650 
Portland, OR 97204 
503-227-4600 fax: 503-248-6800 

INFORMATION CONTAINED IN THIS COMMUNICATION IS PRIVILEGED AND/OR CONFIDENTIAL, INTENDED 
ONLY FOR THE INDIVIDUAL/ENTITY NAMED ABOVE. IF READER OF THIS NOTICE IS NOT THE INTENDED 
RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION, OR COPYING OF 
THIS INFORMATION IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THIS EMAIL IN ERROR, PLEASE 
IMMEDIATELY NOTIFY KAI BY PHONE 503-227-4600, AND DELETE IT FROM YOUR COMPUTER. THANK 
YOU. 

----- Original Message----- 
From: Sharon RUDNICK [mailto:Sharon.RUDNICK@harrang.coml 
Sent: Tuesdav, June 17, 2008 2:28 PM 
To: Mike ~or;is 
Cc: Grea Hartman: Aruna Masih; William F GARY 
subject: Re: EW:.PERS/White 

Mike, Here are your answers: 

1. All of the costs were recoverable in a petition for attorney fees pursuant to ORCP 68 
(1). Whether the costs were recoverable in a cost bill pursuant to ORCP 68 (2) independent 
of an award of reasonable attorney fees is irrelevant because the circuit court ruled that 
we were entitled to recover our attorney fees. 

2. We prevailed on all of our claims. I am not aware of any Oregon authority that says 
that an award of attorney fees to a party that prevailed on all of its claims should be 
reduced to account for "issues" 
that the wartv did not urevail on. At the request of PERB's counsel, we did ensure that 
all of thk fees related-directly to the litigation and not to legislative or 
administrative efforts. I 
3. I do not think.that the conferral requirement has been satisfied because you have not I 
presented us with any basis entitling you to review our time records. 

Sharon 
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I CERTIFICATE OF SERVICE 

2 I hereby certi@ illat I served tile foregoing AFFIDAVIT OF MICHAEL J. 

3 MORRIS IN OPPOSITION TO MOTIONS FOR SUMMARY JUDGMENT upoil the 

4 followillg persolls at the followilig addresses: 

5 Jose1111 M. Mallcin Williall F. G a y  
Sara11 Ma~io i l  Sharon Ru&uclc 

6 O11-iclc, Herrillgton & Sutcliffe LLP ICarla A l d e ~ m a ~  
405 I-Ioward St. Ha1-ale Long Gary et a1 

7 Sa11 Francisco. CA 94105-2669 360 B. 10th  veil^&, Suite 300 
Fax: (415) 773-5759 Eugene, OR 97401 

8 Of Attonleys for Defel'elldalts Fax: (541) 686-6564 
Of Attorneys for I~~teivei~or Local 

9 Eillployers 
Jerellly Saclcs 

10 Any Edwards 
Sloe1 Rives LLP 

11 900 SW 5'", Suite 2600 
Pol-tla~d, OR 97204 

12 Fax: (503) 220-2480 
' 0 ~ ~ i i o m e ~ s  for Iilte1ve11or State 

13 
by the follo lilg indicated method or methods: 

l4 a" by mailing a copy thereof in a sealed, first-class postage-paid el~velope, 
addressed to the attoil~ey(s) listed above, ald deposited wit11 tile United States 

15 Postal Service at Poi-tla~d, Oregon, 011 the date set fort11 below. 

16 0 by hand deliveriug a copy thereof lo the allomey(s) listed above, on the date 
set forth below. 

17 
I ,  

0 by sending via overnight courier a copy thereof ill a sealed, postage-paid 
18 e~lvelope, addressed to the atiomey(s) listed above, on the date set fort11 below. 

19 0 by faxing a copy thereof to the altomey(s) at the fax ilu~llber(s) show~l above, 
on the date set foitl~ below. 

Dated this 7 

Auna A. Masih, OSB 97324 
m a s i l ~ a @ b e n n e ~ ~ l ~ a ~ ~ ~ ~ ~ ; u ~ . c o m  
Of Al~omeys for Plai~iliffs 

CERTIFICATE OF SERVICE 
BENNETT. HARTMAN MORRIS 8 KAPLAN, LLP 

n t t o r i y r  at Law 
Suite 1650 

iil S.W. Flfth Avenue 
Poltland Oregon 97201 

Telephone (503) 22?-4600 Fax (503) 248.6600 


