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Vi et e

From: Joﬁn Hoag [locjh@hossig.comj

Sent:  Friday, February 20, 2004 11:30 AM

To: . Nancy.ALIVERMORE@ojd state.or.us

Cc: Aruna Masih; Greg Hartman; 'Scott Jonssson'; Sharon RUDNICK; Wiliam F GARY

Subject: conference call

Plaintiffs request a briaf conference call today on the nendisclosure of the settiement of the City of Eugene case. Mr. Gary has
promised its disclosure when it is signed. However, it is referenced in his proposed findings. (numbers 11 - 14 on page an
Plaintiffs would like 1o review the document signed or unsigned hefore the hearing begins. | will set it up with AT&T. Ofthe

Plaintiffs, only myself Greg Hartman & Scoit Jonssson will paricipate.
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Aruna Masih

From: T - ——gharon RUDNICK'[sharon.a.rudnick@harrang.ccm] A e s

Sent: : Friday, February 20, 2004 2:14 PM

To: hartmang@bennetthariman.com; masiha@bennetthartman.com; loojh@hossig.com,
saj@dunncarney.com, William £ GARY

Ce: Nancy.A.LIVERMORE@o]d.state.or.us

Subject: Re: conference call

503-294-9565 will get you Steve Walters' secfetary, who will transfer you to a conference
room with Jim Baker, Bill Gary and Steve Walters.

Sharon A. Rudnick

Yarrang Long Gary Rudnick PC
360 ©. 10th Ave., Suite 300
Eugene, Oregon 97401
541-485-0220
sharon.radnick@harrang.com
sharon.a.radnick@harrang.com

The information containad in this e-mail message is intended only for the personal and
confidential use ‘of the recipient (s} named above. This message may be a privileged and
confidential attorney-client communication or work preduct. If you have received this
- communicaticon in error, please notify us immediately by e-mail, and delete the original

message.

s> "John Hoag" <loajh@bossig.com> 2/20/2004 2:08:48 PM >>>
It is at 3:00 pm I need a number for Bill Gary & am waiting te confirm the one to use for

Judge Brewer.
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1

Aruna Masih

Jeffery J MATTHEWS [jeffemj.matthews@harrang‘com] e

Erom:- I
Sent: o Friday, February 20, 2004 4:21 PM
To: . MWhitiyd@aol.com; hartmang@bennetthartman.com; masiha@hbennetthartrnan.com,

locjh@bossig.com; rbirmingham@btbpc.com, sct@bzeiaw.com; saj@dunn-carmey,com;
ppers@orrick.com; thyatt@uorrick.com, malexand@slamlaw.com, jdsacks@stoel.com;
SSWALTERS@stoel.com; info@wiswall-walsh.com, sjpetril@yahoc.com
Co: Alison L FARVER; Betsy RICHANBACH; Jan G PUCILLD: Jeffery J MATTHEWS; Jerome
' LIDZ; Karla ALDERMAN,; Kristie PROUDFOOT; Meuy CHAD; Nancy SHELTON; Ross
WILLIAMSON: Sharon RUDNICK; Susan DONNELLY; William F GARY; Marla RAE
Subject: City of Eugene Drait Setfiement Agresment

FDE
b

Pdf varslon of draft

of settle.., -
o Pursuant to Judge Brewer's oral order, to be memorialized in a written order,

attached is a draft copy of the Settlement Agreement in the City of Eugena case. This
draft settlement agreement may not be distributed or shown to any person other than
counsel in the Consolidated PERS Litigatian.

Jeffery J, Matthews, Attorney
Harrang Long Gary Rudnick PC
360 E. 10th Ave., Ste. 300
Eugene, OR 97401-3248B
541-485-0220

541-686-6564 {fax)

jeffery.] matthews@harrang.com

This messagé is intended for the sole use of the individuval and entity to whom it 1is

addressed, and may contain information that is privileged, confidential, and exempt from

disclosure under applicable law. If you are not the addressee, nor authorized te receive

for the addressee, you are hereby notified that you may not use, copy, disclose, O

distribiuté to arnyone the message or any information contained in the message. If you have

received this message in error, please immediately advise the sender by reply email at
-“'j‘e‘ffery:j";matt'hews-@harxang.com————and- -delete—this message.— ——~ - s e e e
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 DRAFT

SETTLEMENT AGREEMENT

This Seftlement Agreement (hereafter the “Agreement”) is hereby entered into by and
between The City Of Bugene, Lane County, Mulinomah County, City Of Portland, City
Of Roseburg, City Of Huntington, Canby Utility Board And Rogue River Valley
Irrigation District (Collectively “Pelitioners™), on the one hand, and the Public
Employees Retirement Board (“PERB” ot “Board™) on the other (Collectively the
«Parties” or individually a “Party").

RECITALS:

A. Petitjoners filed petitions for judicial review in Marion County Circnit Court (Case
Nos. 09C12794; 09C12838; and 00C16173). The cases, which were consolidated for
trial, sought review of various petitioners’ 1998 and 2000 employer contribution rate
orders {a total of 12 separate rate orders) and of the March, 2000 earnings allocation
order. PERB was named as a defendant. A group of individuals representing the
interests of Public Employee Retirement System (“PERS™) members and retirees
intervened in the actions (coliectively “Intervenors™). The consolidated cases are
commonly referred to as City of Eugene ¥. State of Oregon, Public Employees
Retirement Board (hereafier the “City of Eugene " case).

B. The Bngene Water and Electric Board (“EWEB™) also filed petitions for judicial
review of its 1998 and 2000 employer contribution rate orders (Case No. 99C20235).
Prior to trial, the Court dismissed EWEB’s petitions on the ground that EWEDB was
already represented in the proceedings by the City of Eugene.

C. After trial, the Marion Circuit Court issued a judgment in favor of Petitioners, which
is attached to this Agreement as Attachment 1 and incorporated herein by reference.
I that judgment the Court reversed cach of the challenged orders and remanded them
1o PERB for issuance of new orders consistent with the Court’s findings. The Court
found that PERB had made several errors in admrinistering PERS that had resultedin
----- —-fmproper costs being included in the Petitioners’ employer contribution rates, The _

Court also found that PERB acted impropezly in allocating the PERS earnings for
1996. The Court also ruled in favor of the Inlervenors on their challenge to the

* implementation of the “employer-in-variable” rule. PERB was ordered to pay
Petitioners’ reasonable costs and attorney fees for the litigation. PERB, EWEDB and
Intervenors filed notices of appeal of the judgment to the Oregon Court of Appeals.
After the appeal was filed, PERB moved to stay enforcement of the judgment. That
motion was denied both by the circuit coutt and by the Court of Appeals. PERB s
under & present obligation to implement the judgment entered in City of Eugene case.

D. After the circuit court decision, the 2003 Legiskative Assembly enacted legislation
reforming PERS (“reform legisiation”). HB 2001, et seq. 72nd Cr. Legislative
Assembly Reg. Sess. (2003). The reform legislation addresses some of the issues
addressed in the City of Eugene case. The reform Jegislation also granted immediate
jurisdiction to the Oregon Supreme Court 1o adjudicate the appeals in the City aof
Eugene case. Those appeals ate currently pending before the Oregon Supreme Court.
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E. The Parties desire to sefile this matter on the following terms.

THEREFORE, and in consideration of the mutual promises and agreements between the
parties as set forth in this Settlement Agreement (the “Agreement”), the partics do hereby
agree as follows: :

AGREEMENTS:

1. PERB will implement the judgment entered in City of Eugene v. State of Oregon, Public
" Employees Retirement Board (“the judgment”) as follows, except in the evenl of a
supervening change in law (such as by a legisative enactment or further court order):

1.1. - No later than July 1, 2004, PERB will adopt a rule governing the calculation of
money match benefits for members participating in the variable account prograrm
that conforms 1o July 2001 Court order in the City of Eugene. The Courl ruled
that the cozrrect way to calculate a member’s “variable account” money match
option is through a three-step process. First, determine the member’s account
balance s if it had been invested solely in the regular account. Second, the
“money match” option requires the member’s regular account to be doubled and
then snnuitized. Third, the member’s variable account balance is then to be

- compared 1o the member’s regular account balance and the difference (whether
positive or negative) is to be then annuitized and added or subtracted from the
$nitial money match result. PERB will apply its money match calculation rule to
retivements oceutring on or after the earlier of the date that the rule is adopted or

July 1, 2004,

1.2.  PERB will implement the judgment upholding Intervenors’ challenge 1o the
_ “employer-in-variable” rule by transferring from employer accounts (o the
contingency reserve established by ORS 238.670(1) the amount determined by
the PERS actuary to have been impropesly credited to employer accounts

according to the judgment. This transfer will be accomplished by means of anew

entered no later than March 31, 2004.

1.3. The new 1999 earnings allocation order described in paragraph 1.2 above will
provide that the appropriate eamings allocation to Tier 1 regular member accounts
is 11.33%, that 7.5% of the 1999 carnings should have been allocated to the
contingency reserve established by ORS 238.670(1), and that the gain-loss reserve
created by ORS 238.670(3) should have been funded to the full extent of the
former PERB’s policy to maintain a gain-loss reserve sufficient to credit the
assumed interest rate to Tier 1 regular member zccounts during a period of 30
months of 0% eamings. However, except as provided in paragraph 1.2 above, the
order shall also provide that member accounts, the contingency reserve and the
gain-loss reserve will not be adjusted to reflect the reallocation described in this
paragraph so long as PERB follows the income allocation provisions of 2003 Or,
{aws ¢. 67, seclions 5 and 10. The order shall provide that if sections 5 or 10 of
2003 Or. Laws c. 67 are declared to be invalid or unconstitutional by 2 final
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judgment entered by a court of competent jurisdiction or are repealed, or if a court

of competent jurisdiction rules that PERB otherwise has failed to implement those
provisions, then PERB will, within 30 days, adjust member accounts, the
contingency reserve and the gain-toss reserve as described in this paragraph.

PERB will henceforth comply with existing statutory directives concerning
reserving practices and mortality tables, as interpreted in the City of Eugene .

" judgment and as amended by the reform legislation, except to the extent {hat such

legislation is subsequently modified or repealed, or except to the extent that
PERB is ordered to do otherwise by a court of competent jurisdiction.

PERB will direct its actuary to recalculate employer contribution rates for
Petitioners City of Engene (including EWEB) and Lane County for 1998, 2000

~and 2003, and for all other Petitioners for 2000 and 2003. The actvary will be

directed to calculate those contribution rates as if PERB’s practices and actuarial
assumptions with respect to emplayer match of variable accounts, acluarial
equivalency factors, reserving practices and the “employer-in-variable™ rule had
been consistent with the law as interpreted in the judgment and as if PERB had,
for 1999, originally allocated earnings of 11.33% to Tier 1 regular member
accounts, allocated 7.5% of eamnings to the contingency reserve and had fully
funded the gain-loss reserve pursuant to its policy described above in

paragraph 1.3. PERB will issue new contribution rate orders for the City of
Eugene (including EWEB) and Lane County for 1998, 2000 and 2003, and for all
other Petitioners for 2000 and 2003, consistent with the actuary’s recalculatjons.
Before PERB adopts new contribution rate orders, il will afford Petitioners a
reasonable opportunity to review the PERS actuary’s calculations and 1o comment

" thereon. PERDB will treat the difference between the Petitioners’ contributions

made pursuant to the former contribution rate orders and the correcied
contribution rate orders as excess employer contributions. Each Petitioner may
apply the excess contributions to reduce its unfinded actuarial liability or to
reduce firtvre contribution rates. PERB will enter the revised employer

conlribution rate orders no later than July-1, 2004.-PERB will-use funds available------ - ———-

in the contingency reserve established by ORS 238.670(1) to cover all ol the costs
that PERS incurs with respect to Petitioners” current and retired employees that
are not covered by Petitioners” recalculated rates.

PERB will issue new employer-contribution rate orders for all participating
employers for 2003, no later than T uly 1, 2004, calculated to implement
paragraphs 1.1, 1.2, 1.3 and 1.4 above.

Within ten (10) business days of the effective date of this Agreement, PERB wili
pay Petitioners $750,000.00 as partial reimbursement of the attorney fees
Petitioners paid to litigate the City of Eugene v. State of Oregon, Public
Employees Retirement Board cases.

As soon as prasticable following the effective date of this Agreement, PERB will dismiss
its appea! of the judgment in City of Eugene v. Staie of Oregon, Public Employees
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9 Legal Effect. THIS IS ALEGALLY BINDING CONTRACT. All partics are entering

DRAFT

Retivement Board. Petitioners will cooperate to the extent necessary {0 perfect the
dismissal of the appeal. If Infervenots’ appeal of the judgment is not dismissed,
Petitioners will defend that appeal at their own expense.

3. As soon as practicable following the effective date of this Agreement, Petitioners will
dismiss their petitions for judicial review of PERB’s 2003 contribution rate orders.

4, Venue and Jurisdiction. Each party hereby consents and agrees to the venue and
jurisdiction of the circuit cotrt in Marion County in the state of Cregon and agrees that
such coust shall be the exclusive jurisdiction for arny actions, proceedings or other matters
arising directly or indirectly hereunder and expressly consent that any service of process
may be made by personal service upon such parties wherever they can be located or by
certified or registered mail directed to their respeciive address for notice purposes

pursuant to this Agreement.

5. Modification, Any modification of this Agreement must be in a formal written
instrumen executed by Petitioners and PERB. This Agreement and any of its terms may
only be changed, waived, discharged or terminated by a formal written instrument
execuled by the party against whom enforcement of the change, waiver, discharge or

termination is sought.

6. Binding Effect. This Agreement shali be binding upon and innre to the bensfit of the
partics and their respective heirs, personal representalives, successors, and assigns.

7. Waiver. Failure of either party at any time to require performance of any provision of
this Agreement shall not lirnit the party's right to enforce the provision. Waiver of any
breach of any provision shall not be a waiver of any succeeding breach of the provision
or a waiver of the provision itself or any other provision. ‘

8. Counterparts. This Agreement may be exccuted simultaneously or in counterparts, each
of which shall be deemed an original, but all of which together shall constitute one and

the same Agreement.
into this Agreement with the advice of counsel, and counsel for both parties have
cooperated in the preparation of this Agreement. Hence, the Agreement shall not be
- interpreted or construed against or in favor of any party by virtue of the identity, interest
or affiliation of its preparer.

0. Authority, The person executing this Agreenient on behalf of each party warrants that
he or she has the anthority 1o execute this Agreement and to so bind that party as

provided herein.

11.  Acknowledgemenis. The partics acknowledge that they have been represented by
independent counsel throughout the negotiation of this Agreement; that each has
authority to enter into this Agreement; that they understand the terms of this Agreement;
and that they have entered into this Agreement voluntarily. The parties further
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DRAFT

acknowledge that the complete terms of the Agreement are set forth in this written
document, and that they have not relied on any other representations or promuses except

‘those contained in this Agreement,

12.  Effective Date. This Settlement Agreement shall become effective on the date when all

parlies have signed the Agreement.

OREGON PUBLIC EMPLOYEES RETIREMENT LANE COUNTY, OREGON

BOARD

By:

: Eva Kripilani
Daie:

CITY OF EUGENE, OREGON

By:

Daie:

CITY OF PORTLAND, OREGON

By:

. Date:

By:

CANBY UTILITY BOARD

Date:

DOCSSC1:335482.3
1412021 WTD

By:

Date:

MULTNOMAH COUNTY, OREGON

By:

Date:

CITY OF ROSEBURG, OREGON

By:

Date:

By:

Date: _
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ROGUE RIVER VALLEY IRRIGATION
-DISTRICT

By:

Date: _. L .

Orrick, Herrington & Sutcliffe LLP Harrang Long Gary Rudnick P.C.

By: . By:

James Baker William F. Gary

Date: ' ' Date:

* Attorneys for Oregon Public Employees Attomeys for Petitioners
Retirement Board

Q0073794.00C
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