ER - 93

5

3

4 IN THE CIRCUIT COURT OF THE STATE OF OREGON

5 'FOR THE COUN’I‘Y OF MARION

6 THE CITY OF EUGENE, a municipal Case No. 99C-20235

corporation, by and through Eugene Water & | Honorable Paul J. Lipscomb
.7 Electric Board, :
RESPONDENTS/DEFENDANTS' ORCP 21
8 Petitioner, MOTIONS AGAINST SECOND AMENDED
: PETITIONS ,

v,

10 STATE OF OREGON, PUBLIC
|, EMPLOYEES RETIREMENT BOARD,

D

(ORAL ARGUMENT REQUESTED)

12 Respondgnt,

13 and

KAREN JENKINS, DIANE DAVIDSON,
14 ARYT YN STEPPER, GARY GILLESPIE,
ANN MONTAGUE, JUDITH ANN
15 SUGNET, GARY NAUTA, and ROGER

16 GARVER,
| ___Intervenors o
CITY OF EUGENE, a municipal corporatmn Case No. 99C-12794

I8 e i _
Petltloner

17

19

. v,
20 ¥ , |

STATE OF OREGON, PUBLIC o .

51 EMPLOYEES RETIREMENT BOARD, - .~ RECEIVED

22 - Respondent, 1 APR 12 2002

i and | CALKINS & CALKINS

23

24 KAREN JENKINS, DIANE DAVIDSON,
ARLYN STEPPER, GARY GILLESPIE, -

25 ANN MONTAGUE, JUDITH ANN

£ SUGNET, GARY NAU'I‘A, and ROGER

| 5 GARVER,
Intervenors.
Page 1 - RESPONDENTS/DEFENDANTS' ORCP 21 MOTIONS AGAINST SECOND AMENDED PETITIONS
SKB/cjw/TRIC5269.D0C : Depariment of Justice

1162 Courl SiretL NE - ‘ Hartman Affidavit

Salers, OR 973014096 ‘ : e
’ B?5:{13)37}3-53 13 ‘ Exhibit 2, Page 1 of 9_
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1 CITY OF EUGENE, LANE COUNTY, Case No. 99C-12838
MULTNOMAH COUNTY CITY OF

2 PORTLAND, CITY OF ROSEBURG CITY
OF HUNTIN! GTON and CANBY UTILITY

3 BOARD, municipal corporations,

4 PeutionersfPlamnffs,

5 V.

6 STATE OF OREGON, and STATE OF
OREGON by and through PUBLIC '
7 EMPLOYEES RETIREMENT BOARD,

8 Respondents/Defendants,
9 and

10 KAREN JENKINS, DIANE DAVIDSON,
ARLYN STEPPER, GARY GILLESPIE,

11 . ANN MONTAGUE, JUDITH ANN

- SUGNET, GARY NAUTA, and ROGER

12 GARVER,

13 Intervenors,

14 ROGUE RIVER VALLEY IRRIGATION Case No. 00C16173
DISTRICT, a municipal corporation,

13 . Petitioner,

16 v.

'7. STATE OF OREGON, PUBLIC

13 BMPLOYEES RETIREMENT BOARD, |

19 Respondent.

20
21 ~ Pursuant to ORCP 21, respondents/defendants State of Oregon, et al. (State) hereby move

22 to dismiss certain claims agserted in the Second Amended Petitions filed by petitioners/plaintiffs
23 City of Eugene, et al. (petitioners) and Engene Water & Electric Board (EWEB), a5 set forth
24 below. Oral argument is reéuested and expected to require 30 minutes; official court reporting

75  services are requested.

26

Page 2 - RESPONDENTS/DEFENDANTS' ORCP 21 MOTIONS AGAINST SECOND AMENDED PETITIONS

SKB/gjw/TRIC3269.50C . Department of Justice
1162 Court Strast NE
' Salem, OR-$7301-4096 Hartman Affidavit 9-
{503)378-6313 7 : Exhibit 2, Page 2 of
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Motion 1: Dismissing petitioners’ fifth claim for relief (declaratory judgment) for lack
of subject matter jurisdiction. ORCP 21A(1),

Moetion 2: Dismissing Count Seven of petitioners’ first claim for relief (and realleged in
petitioners’ second, third, and sixth claims for relief} (the “Mortality Tables Claim™) because that
claim is barred by the applicable statute of limitations, ORCP 21A(9). | J

Motion 3: Dismissing the Mortality Tables Claim, to the extent it is asserted as a
challenge to member benefits and/or administrative rules adopted by the PERS Board, for lack of
subject matter jurisdiction. ORCP 21A{1).

Motion 4: Dismissing EWEB’s petition in its entirety because there is ancther action
pending between the same parties for the same cause. ORCP 2IA(3);

Motion 5; If Motion 4 is denied, dismissing EWEB's challenge fo the mortality tables
utilized by the PERS Board in calculating retirement benefits for the reasons specified in
Motions 2 and 3 above. ORCP 21A(1) and (9).

These motions are based on the records and file herein and the Stafe’s supporting
memorandum submi_tteﬂ herewith, | |
. DATED this /{4 day of April, 2002,

| .- Respectfully submitted,

e o e e [ - P HARDY ,L{YERS B T B P
Attorney General

STE K. BUSHO G#85130
Attorney-in-Charge

Trial Attorney

Of Attorneys for RcSpondentstefendants
1162 Court Street NE :

Salem, OR 57310 '

(503) 378-6313

Pa.ge 3 - RESPONDENTS/DEFENDANTS' ORCP 21 MCTIONS AGAINST SECOND AI\fIENDED PETITIONS

SKB/ejw/TRIC5269. DocC: Dipartment of Justice

1162 Court Street NE -
SR 97301, Hartman Affidavit

Salem, OR 97301-4056

(503) 378-6313 , Exhibit 2, Page 3 of 9
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1. Corﬁ;twowappeaIs, not th;s court.”® To _thre extent peﬁﬁoners are in;v'oking jurisdiction upon
enforcement of the rule or use of the mortality tables to compute retirement benefits, this court
still lacks jurisdiction. Such determinations give rise to 2 contested case hearing under OAR
459-001-0030(1 1) and 459-001-0035. Again, jurisdiction to review the final order following 2

contested case hearing lies in the Court of Appeals. ™

2

3

4

5 .

6 IV. EWEB may not assert claims separate from the City of Eugene. _

7 The City of Eugene is one of the main petitioners in Case No, 99C-12794. The City of

8 Bugene also asserts claims “by and through” EWEB m Case No, 99C-20235, The City of
9 EBugene cannot assert the same claims in two separate actions.” |

10 | The appropriate course t;»f action would be to dismiss EWEB’s claim because EWEB has

11 no authority 'td bring a claim separate from the City 'o_f Eugéne: Oregon law authorizes a city to

12 operate water and electrical power sj(stems_, 13 but the statute does .not recognize a “water and

13 electric board” as a distinct legal entity separate and apart from the city. The Oregon Supreme

14 Court has repogxﬁzed the EWEB “is a department of the City of Eugéns[, "% That conclusion'ts

15 confirmed by the Eugene City Charter, | .

16 Section 4 of the Bugene City Charter provides that “all power of the city is vested in the

17  city council” and that the pity has “all powers necessary. or convenient for. the.conduct.of its. .

18 affairs, includingall.powers that cities may assume under state laws or the provisions of the state -

19 constitution regarding municipal home rule.” Section 44 of the Eugene City Charter states that

120 the “power of the cify” to generate and distribute electricity is vested in the board created by the

21  city, namely, EWEB. EWEB is required to “maintain and cperate the water utility and the

** ORS 183.400(1); dJto v. State Fire Marshal, 319 Or. 382, 395, 876 P.2d 774 (1994) (Court of
23 Appeals has exclusive jurisdiction under the APA to review valicity of agency rules). _

24 '8 See ORS 183.482(1).

7 ORCP 21A(3).

1% See ORS 225.020(1). _

26 ¥ Mylesv. City of Eugene, 252 Or. 528, 530, 451 P.3d 56 (1969).

" Page6- STATE'S MEMORANDUM IN SUPPORT OF ORCP 21 MOTIONS AGAINST SECOND

AMENDED PETITIONS
SK.B/CijTRICSBZG’,DOC DBP&ﬂme of Juslica
1162 Court Street WE . .
Salem, OR 973014056 . : Hartman Affidavit -

(503) 378-6313 Exhibit 2, Page 4 of 9%




1 electrical utility of the city, subject to control by the Council of extension of water services.”

2 EWEB is required to “make annual reports to the Council and whatéver other reports the Council

3 requires® Thus, it is clear that EWER derives all of its authority from the city. Nothing in any
4 Oregon statute or the Eugene City Charter gives EWEB the authority to sue independently of the
5 city, .
6 CONCLUSION |
7 For all the foregoing reasons, the State’s ORCP 21 motions against the second amended
8 petitions filed by petitioners and by EWEB should be granted.
9 DATED this /[xd. day of April, 2002. |
10 Respectfully submitted,
11 HARDY MYERS
: Attorney General
12
13
14 STEPHENK BUSHONG 485130
_ Attorney-in-Charge
15 : Trial Attorney
- - Of Attorneys for Respondents/Defendants
16 - 1162 Courf Street NE
, Salem, OR 97310
18 . - : e e
19
20
2 1
22
23
24
25

¥ Bugene City Charter, § 44(3).
26 I Bugene City Charter, § 44(6).
Page7 - STATE'S MEMORANDUM IN SUPPORT OF ORCP 21 MOTIONS AGAINST SECOND

AMENDED PETITIONS
SKB]CJW’TR.IC5329DOC . Department of Justice :
: 1162 Court Street NE Hartman A ffidavit
Salem, OR. 57301-4096 o Exhibit 2, Page 5 of 3
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2
3
4 . 'IN THE CIRCUIT COURT OF THE STATE OF OREGON
5 | FOR THE COUNTY OF MARION
6 THE CITY OF EUGENE, a municipal Case No. 99C-20235
corporation, by and t}n'ough Eugene Water & | Honorable Paul I. Lipscomb
7 Electric Board,
8 ORDER RE ORCP 21 MOTIONS AND MOTION
Petitioner; | TO COMPEL
g 2

10~ STATE OF OREGON, PUBLIC
,; EMPLOYEES RETIREMENT BOARD,

12 Respondent,

3 ancl'
KAREN JENKINS, DIANE DAVIDSON,
14 ARLYN STEPPER, GARY GILLESPIE,
ANN MONTAGUE, JTUDITH ANN

15 SUGNET, GARY NAUTA, and ROGER

16 GARVER,
17 Intervenors. -
e CIT Y- OF EUGENE,- a municipal corporation; |- Case No.-99C-12794 -
1R Lo ‘ _
I e —— . Peﬂthncl—’ VP R O e m—
19
V. B
20
STATE OF OREGON, PUBLIC
21 EMPLOYEES RETIREMENT BOARD,
22 ' Respondcnt
23 and | |
24 KAREN JENKINS, DIANE DAVIDSON, RECEIVED
ARLYN STBPPER, GARY GILLESFIE, .
»5s  ANN MONTAGUE, JUDITH ANN JU - 8 2002
SUGNET, GARY NAUTA., and ROGER | - :
: GARVE :
% : . CALKING & CALKINS
: Intervenors. '
Page ] - ORDER RE ORCP 21 MOTIONS AND MOTION TO COMPEL
SKB/cjw/TRID0037.D0OC Dopartment of Justics
1162 Court Street NE :
Salem, OR 97301-4095 Hartman Affidavit .

(503) 3786313 Exhibit 2, Page 6 of 98
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1 CITY OF EUGENE, LANE COUNTY, © Case No. 99C-12838
MULTNOMAH COUNTY, CITY OF '
PORTLAND, CITY OF ROSEBURG, CITY
OF HUNTINGTON, and CANBY UTILITY
BOARD, municipal corporations,

Petitioners/Plaintiffs,
W
STATE OF OREGON, and STATE OF

OREGON by and through PUBLIC
EMPLOYEES RETIREMENT BOARD,

-1 um A W

8 Respondents/Defendants,
9 and '

10 KAREN JENKINS, DIANE DAVIDSON,
ARLYN STEPPER, GARY GILLESPIE,
11 ANNMONTAGUE, JUDITH ANN
SUGNET, GARY NAUTA, and ROGER
12 GARVER, ,

13 Intervenors.

14 ROGUE RIVER VALLEY IRRIGATION Case No. 00C16173
DISTRICT, a municipal corporation, T

15 Petitioner,

16 v

17 STATE OF-OREGON,PUBLIC - - -~ | -
; EMPLOYEES RETIREMENT BOARD,

13 JE [ Y IO - e e e e
10 Respondent. | '

20

21 This matter came before the court for hearing on May 28, 2002, on (1) respondents/

25 defendants’ and intervenors’ ORCP 21 motions against second amended petitions; and

23 (2) petitioners’ motion to compel. Petitibners City of Eugene et al. (petitioners) were represented
a4  at the hearing by their attorneys, William F. Gary and Jeffery J. Matthews. Petitioner Eugene

25 Water & Electric Board (EWER) was represented at the hearing by their attorney, Eric DeFreest.

26 Intervenors were fepresented b'y‘their attorney, Gregory A. Hartman. Respondents/defendants

Page 2 - ORDER RE ORCP 21 MOTIONS AND MOTION TO COMPEL.-
SKB/ciw/TRID0037.DOC ' Department of Justice
1162 Court Street NE
Salem, OR 973014096 ° Hartman Affidavit
(503) 3786312 Exhibit 2, Page 7 of 9
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1 (the State) were represented by their attorney, Assistant Attorney GGeneral Stephen K, Bushong.
2 The court, having considered the oral and written arguments of the parties and being fully

3 advised, hereby ORDERS as follows: -

4 1. Petitioners’ motion to compel is denied for the reasons asserted by the State.
5 2. The State's ORCP 21 motions are aliowed and denied as follows:
&  Motion 1; . Denied. '
7 Motion2:  Denied,
g Motion 3: Denied.
.9 Motion 4: Allowed.
10 Motion5 . Denied as moot.
i1 - 3. Intervenors’ ORCP 21 motions are allowed and denied consistent with the above

12 rulings on the State’s comesponding motions.

13 ‘
DATED this day of June, 2002,

14
13

16 . AONORABLE PAUL J. LIPSCOMB
Circuit Court Judge

__18__Submitted by: StephenX. Bushong... . . ... . e

Assistant Attorney General _ T
19 ~ Of Attorneys for Respondents/Defendants
21

22

23
24 '
25
26

Page 3 - ORDER RE ORCP 21 MOTIONS AND MOTION TG COMPEL

SXB/ciw/TRIDOOI7.DOC _ Department of Justice -
1162 Court Street NE
Salem, QR 97301-4096
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7/15/02

FILE DT
5/28/02

6/05/02
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6/06/02
6/06/02

6/06/02
6/06/02

6/11/02

6/14/02

6/14/02

6/17/02

6/17/02

65/24/02

IS 0z

6/24/02

"~ 6/10702

5/19!02

6/10/02

7/15/02

7/15/02

! . . " . ]

EVENT /FILING/PROCEEDING
Court Noteg

args heard re rule 21 motiofs;

s8] eet for 6/6

CJU 1 Lipscomb Paul J

Memorandum Trial .

DEF . 1 State Of Oregon Public

PRV 2 Bushong Stephen K

Order .
RE: RULE 21 MOTIONS & MOTION

TO COMPEL ! *
Signed

€JU 1 Lipscomb Paul J

Motion Compel Produation

by Intervenors

Oral Argument Requested

Memorandum Support Motion

SCHD DT TIME ROOM

Trial Subsegquent Da Echeduled 6/12/702 9115 nM BJILL

ZND DAY OF TRIAL

Trial Court .
Length of time 22 Hour{s)
CJU 1 Lipscomb Paul J

Court Netes

cage called:witnesses testify;
exh off'd & rec'd;ses court
journal

CJU 1 Lipscomb Paul J
Memorandar Trial

(BY INTERVENORS)

Answer

TO SECOND AMENDED PET. & CROSS
CLAIMS (BY INTERVENORS)
Hearing Scheduled

CLOSING ARGUMENTS

STH FLOOR/COURTROCM 5C

Est length of time 2 Hour(s}
Related event # 133

BELIOVEE ALY T

Notice Hearing
Memorandum Trial —
Intervencrs'

PRV 3 Hartman Gregory A
Anawer '

to 2nd amend ptn & affirmative
defenses

DEF 1 State OFf Qregon Public
PRV 2 Bushong Stephen K-
Angwer ‘

of intervenors to 2nd amepd
ptn of City of Eugene et al &
amend cross-claims .

PRV 3 Hartman Gregory A
Hearing Scheduled

CLOSING ARGUMENTS - 1/2 DAY
{reset from 7/24/02)

Est length of time 3 Hour (s)
Related event # 138 .

Notice Hearing

PAGE 11

7/24/02 ©:30 AM PILl

‘B/22/02 9:30 AM PJLL
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