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IN THE CIRCUIT COURT OF THE STATE OF OREGON 

FOR THE COUNTY OF MULTNOMAH 

URSULA WHITE, BRUCE N. REITER, and MARGARET 
RETZ, 

Plaintiffs, 
v. 

PUBLIC EMPLOYEES RETIREMENT BOARD, 

Defendant, 
and 

STATE OF OREGON, LANE COUNTY, CITY OF 
EUGENE, MULTNOMAH COUNTY, CITY OF 
PORTLAND, CITY OF ROSEBURG, CITY OF 
HUNTINGTON, CANBY UTILITY BOARD, and ROGUE 
RIVER VALLEY IRRIGATION DISTRICT, 

Intervenors. I 
URSULA WHITE, BRUCE N. REITER, and MARGARET 
RETZ, 

Petitioners, 
v. 

PUBLIC EMPLOYEES RETIREMENT BOARD, 

Respondent, 
and 

STATE OF OREGON, LANE COUNTY, CITY OF 
EUGENE, MULTNOMAH COUNTY, CITY OF 
PORTLAND, CITY OF ROSEBURG, CITY OF 
HUNTINGTON, CANBY UTILITY BOARD, and ROGUE 
RIVER VALLEY IRRIGATION DISTRICT, 

Intervenors. I 

Case No.: 0404-04 1 1 8 

DECLARATION OF 
SHARON A. RUDNICK IN 
SUPPORT OF LOCAL 
GOVERNMENT 
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FOR SUMMARY 
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I, Sharon A. Rudnick, make the following declaration, based upon my personal 

knowledge, in support of the Local Government Intervenors' Motions for Summary 

Judgment. 

1. I am a member of the law firm of Harrang Long Gary Rudnick P.C., 

counsel for Intervenors Lane County, City of Eugene, Multnomah County, City of 

Portland, City of Roseburg, City of Huntington, Canby Utility Board, and Rogue River 

Valley Irrigation District. 

2. Attached as Exhibit 1 is a true and correct copy of the Settlement 

Agreement between the Public Employees Retirement Board ("PERB") and the 

petitioners in City of Eugene v. State of Oregon, Public Employees Retirement Board 

("City of Eugene petitioners"). 

3. Prior to the settlement agreement, the City of Eugene petitioners were 

entitled both to have PERB reallocate 1999 Fund earnings according to the City of 

Eugene judgment, thereby reducing the amount of 1999 Fund earnings credited to Tier 

One members' regular accounts to 11.33 percent, and to have PERB implement the 

provisions of the 2003 PERS Reform Legislation affecting the crediting of the guaranteed 

interest rate to those accounts and suspending retiree cost of living adjustments 

("COLAS"). In the settlement agreement, the petitioners agreed to accept either the 

reallocation of 1999 Fund earnings required by the City of Eugene judgment, or the 

implementation of the provisions of the 2003 PERS Reform Legislation intended to 

correct for the over-crediting of 1999 earnings. 

4. Attached as Exhibit 2 is a true and correct copy of the Opinion and Order 

of the trial court in City of Eugene v. State of Oregon, Marion County Circuit Court Case 

Nos. 99C12794,99C12838,99C20235 and OOC1673. 
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5 .  In or around April 1999, the same local governments who are intervenors 

in this case brought claims against PERB challenging PERB's orders issued in 1998 and 

later in 2000 that increased employer contribution rates and PERB's order issued in 

March 2000 allocating 1999 Fund earnings. 

6 .  The Eugene Water and Electric Board ("EWEB") filed a separate lawsuit 

raising the same challenges. 

7. PERB and EWEB entered into the challenged settlement agreement on or 

about April 22,2004. 

8. These consolidated cases arise from a rather complicated procedural 

history. Petitioners filed their original petition for judicial review challenging the 

settlement agreement between PERB and the City of Eugene petitioners on April 22, 

2004, and filed an amended petition on May 4,2004 (Multnomah County Circuit Court 

Case No. 0404-041 18). On October 26,2004, petitioners moved for leave to file a 

second amended and supplemental petition, seeking to add, inter alia, a claim 

challenging the settlement agreement between PERB and EWEB and a common law 

claim for breach of fiduciary duties. On October 29,2004, petitioners filed a motion for 

change of judge. Petitioners' motion to amend was abated until the motion for change of 

judge was heard. Consequently, on November 18,2004, petitioners initiated another case 

(Multnomah County Circuit Court Case No. 04 1 1 - 11 848) by filing a petition for judicial 

review seeking review of the settlement agreement between PERB and EWEB and 

including its common law breach of fiduciary duties claim (now petitioners' second and 

fifth claims for relief, respectively). These two cases were consolidated on October 19, 

2005. 

9. Attached as Exhibit 3 is a true and correct copy of the ORCP 67 B 
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Judgment entered in City of Eugene v. State of Oregon, Marion County Circuit Court 

Case Nos. 99C 12794,99C 1283 8,99C20235 and 00C 1673. 

10. Through the date of the ORCP 67 B Judgment, the City of Eugene 

petitioners had incurred fees and costs in the amount of $844,156.82. 

1 1. Attached as Exhibit 4 is a true and correct copy of an email dated 

September 27,2006, from Judge Henry Kantor to the parties to these consolidated cases. 

12. Attached as Exhibit 5 is a true and correct copy of the Minutes of the 

PERB meeting held on April 12,2004, which I obtained from PERB's staff who keeps 

these records in the ordinary course of business. 

13. Attached as Exhibit 6 is a true and correct copy of the Minutes of the 

PERB meeting held on October 12,2004, which I obtained from PERB's staff who keeps 

these records in the ordinary course of business. 

14. I hereby declare that the above statement is true to the best of my 

knowledge and belief, and that I understand it is made for use as evidence in court and is 

subject to penalty for perjury. 

Dated this 4th day of June, 2008. 

- Sharon A. Rudnick 
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E. The Parties desire to settle this matter on the following terms. 

THEREFORE, and in consideration of the mutual promises and agreements between the 
parties as set forth in this Settlement Agreement (the "Agreement"), the parties do hereby 
agree as follows: 

AGREEMENTS: 

I .  PERB will implement the judgment entered in City of Eugene v. State of Oregon, Public 
Employees Retirement Board ("the judgment") as follows, except in the event of a 
supervening change in law (such as by a legislative enactment or further court order): 

1.1. No later than July 1,2004, PERB will adopt a rule governing the calculation of 
money match benefits for members participating in the variable account program 
that conforms to July 200 1 Court order in the City of Eugene. The Court ruled 
that the correct way to calculate a member's "variable account" money match 
option is through a three-step process. First, determine the member's account 
balance as if it had been invested solely in the regular account. Second, the 
"money match" option requires the member's regular account to be doubled and 
then annuitized. Third, the member's variable account balance is then to be 
compared to the member's regular account balance and the difference (whether 
positive or negative) is to be then annuitized and added or subtracted fiom the 
initial money match result. PERB will apply its money match calculation rule to 
retirements occurring on or after the earlier of the date that the rule is adopted or 
July 1,2004. 

1.2. PERB will implement the judgment upholding Intervenors' challenge to the 
"employer-in-variable" rule by transferring from employer accounts to the 
contingency reserve established by ORS 238.670(1) the amount determined by 
the PERS actuary to have been improperly credited to employer accounts 
according to the judgment. This transfer will be accomplished by means of a new 
order allocating 1999 earnings. The new 1999 earnings allocation order will be 
entered no later than March 3 1,2004. 

1.3. The new 1999 earnings allocation order described in paragraph 1.2 above will 
provide that the appropriate earnings allocation to Tier 1 regular member accounts 
is 11.33%, that 7.5% of the 1999 earnings should have been allocated to the 
contingency reserve established by ORS 238.670(1), and that the gain-loss reserve 
created by ORS 238.670(3) should have been funded to the full extent of the 
former PERB's policy to maintain a gain-loss reserve sufficient to credit the 
assumed interest rate to Tier 1 regular member accounts during a period of 30 
months of 0% earnings. However, except as provided in paragraph 1.2 above, the 
order shall also provide that member accounts, the contingency reserve and the 
gain-loss reserve will not be adjusted to reflect the reallocation described in this 
paragraph so long as PERB follows the income allocation provisions of 2003 Or. 
Laws c. 67, sections 5 and 10. The order shall provide that if sections 5 or 10 of 
2003 Or. Laws c. 67 are declared to be invalid or unconstitutional by a final 
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judgment entered by a court of competent jurisdiction or are repealed, or if a court 
of competent jurisdiction rules that PERB otherwise has failed to implement those 
provisions, then PERB will, within 30 days, adjust member accounts, the 
contingency reserve and the gain-loss reserve as described in this paragraph. 

1.4. PERB will henceforth comply with existing statutory directives concerning 
reserving practices and mortality tables, as interpreted in the City of Eugene 
judgment and as amended by the reform legislation, except to the extent that such 
legislation is subsequently modified or repealed, or except to the extent that 
PERB is ordered to do otherwise by a court of competent jurisdiction. 

PERB will direct its actuary to recalculate employer contribution rates for 
Petitioners City of Eugene (including EWEB) and Lane County for 1998,2000 
and 2003, and for all other Petitioners for 2000 and 2003. The actuary will be 
directed to calculate those contribution rates as if PERB7s practices and actuarial 
assumptions with respect to employer match of variable accounts, actuarial 
equivalency factors, reserving practices and the "employer-in-variable" rule had 
been consistent with the law as interpreted in the judgment and as if PERB had, 
for 1999, originally allocated earnings of 11.33% to Tier 1 regular member 
accounts, allocated 7.5% of earnings to the contingency reserve and had fully 
funded the gain-loss reserve pursuant to its policy described above in 
paragraph 1.3. PERB will issue new contribution rate orders for the City of 
Eugene (including EWEB) and Lane County for 1998,2000 and 2003, and for all 
other Petitioners for 2000 and 2003, consistent with the actuary's recalculations. 
Before PERB adopts new contribution rate orders, it will afford Petitioners a 
reasonable opportunity to review the PERS actuary's calculations and to comment 
thereon. PERB will treat the difference between the Petitioners' contributions 
made pursuant to the former contribution rate orders and the corrected 
contribution rate orders as excess employer contributions. Each Petitioner may 
apply the excess contributions to reduce its unfunded actuarial liability or to 
reduce future contribution rates. PERB will enter the revised employer 
contribution rate orders no later than July 1,2004. PERB will use funds available 
in the contingency reserve established by ORS 238.670(1) to cover all of the costs 
that PERS incurs with respect to Petitioners' current and retired employees that 
are not covered by Petitioners' recalculated rates. 

1.6. PERB will issue new employer contribution rate orders for all participating 
employers for 2003, no later than July 1,2004, calculated to implement 
paragraphs 1.1, 1.2, 1.3 and 1.4 above. 

1.7. Within ten (10) business days of the effective date of this Agreement, PERB will 
pay Petitioners $750,000.00 as partial reimbursement of the attorney fees 
Petitioners paid to litigate the City of Eugene v. State of Oregon, Public 
Employees Retirement Board cases. 

2. As soon as practicable following the effective date of this Agreement, PERB will dismiss 
its appeal of the judgment in City of Eugene v. State of Oregon, Public Employees 
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Retirement Board. Petitioners will cooperate to the extent necessary to perfect the 
dismissal of the appeal. Tf Intervenors' appeal of the judgment is not dismissed, 
Petitioners will defend that appeal at their own expense. 

3. As soon as practicable following the effective date of this Agreement, Petitioners will 
dismiss their petitions for judicial review of PERB7s 2003 contribution rate orders. 

4. Venue and Jurisdiction. Each party hereby consents and agrees to the venue and 
jurisdiction of the circuit court in Marion County in the state of Oregon and agrees that 
such court shall be the exclusive jurisdiction for any actions, proceedings or other matters 
arising directly or indirectly hereunder and expressly consent that any service of process 
may be made by persona1 service upon such parties wherever they can be located or by 
certified or registered mail directed to their respective address for notice purposes 
pursuant to this Agreement. 

5 .  Modification. Any modification of this Agreement must be in a formal written 
instrument executed by Petitioners and PERB. This Agreement and any of its terms may 
only be changed, waived, discharged or terminated by a formal written instrument 
executed by the party against whom enforcement of the change, waiver, discharge or 
termination is sought. 

6.  Binding Effect. This Agreement shall be binding upon and inure to the benefit of the 
parties and their respective heirs, personal representatives, successors, and assigns. 

7. Waiver. Failure of either party at any time to require performance of any provision of 
this Agreement shall not limit the party's right to enforce the provision. Waiver of any 
breach of any provision shall not be a waiver of any succeeding breach of the provision 
or a waiver of the provision itself or any other provision. 

8. Counterparts. This Agreement may be executed simultaneously or in counterparts, each 
of which shall be deemed an original, but all of which together shall constitute one and 
the same Agreement. 

9. Legal Effect. THIS IS A LEGALLY BINDING CONTRACT. All parties are entering 
into this Agreement with the advice of counsel, and counsel for both parties have 
cooperated in the preparation of this Agreement. Hence, the Agreement shall not be 
interpreted or construed against or in favor of any party by virtue of the identity, interest 
or affiliation of its preparer. 

10. Authoriw. The person executing this Agreement on behalf of each party warrants that 
he or she has the authority to execute this Agreement and to so bind that party as 
provided herein. 

1 1. Acknowledgements. The parties acknowledge that they have been represented by 
independent counsel throughout the negotiation of this Agreement; that each has 
authority to enter into this Agreement; that they understand the terms of this Agreement; 
and that they have entered into this Agreement voluntarily. The parties further 
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document, and that they have not relied on any other representations or promises except 
those contained in this Agreement. 

12. Effective Date. This Settlement Agreement shall become effective on the date when all 
parties have signed the Agreement. 

OREGON PUBLIC EMPLOYEES RETIREMENT LANE COUNTY, OREGON 
BOARD 

By: By: 

Date: 

CITY OF EUGENE, OREGON MULTNOMAH COUNTY, OREGON 

By: - -- By: - 

Date: - -- Date: - 

CITY OF PORTLAND, OREGON CITY OF ROSEBURG, OREGON 

By: - By: - 

Date: - -- Date:- 

CITY OF HUNTINGTON, OREGON 

By: 

Date: 

CANBY UTILITY BOARD 

By: 

Date: 
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acknowledge that the complete terms of the Agreement are set forth in this written 
document, and that they have not relied on any other representations or promises except 
those contained in this Agreement. 

12. Effective Date. This Settlement Agreement shall become effective on the date when all 
parties have signed the Agreement. 

OREGON PUBLIC EMPLOYEES RETIREMENT LANE COUNTY, OREGON 
BOARD 

By: By: /A/! L~ d.2. d,&c7&-- -- 
EV; Kripilani 

Date: Date:_ 2. / /J/d/ 

CITY OF EUGENE, OREGON h4ULTNOMAH COUNTY, OREGON 

By: 
-7 -- By: . --- 

Date: -- . Date:. 

CITY OF PORTLAND, OREGON CITY OF ROSEBURG, OREGON 

BY:-. - By: -- 

Date: --- Date: 

CITY OF HUNTINGTON, OREGON CANBY UTILITY BOARD 

By: BY: -- 

Date: - - Date:----- 
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acknowledge that the complete terms of the Agreement are set forth in this written 
document, and that they have not relied on any other representations or promises except 
those contained in this Agreement. 

12. Effective Date. This Settlement Agreement shall become effective on the date when all 
parties have signed the Agreement. 

OREGON PIJBLIC EMPLOYEES RETIREMENT LANE COUNTY, OREGON 
BOARD 

By: ---- BY: -- 
Eva Kripilani 

Date: -- Date:- 

CI'JZ OF EUGENE, OREGON MULTNOMAH COUNTY, OREGON 

hr* BY:-- pu BY: 

Date: z ! 1 b ID ? Date: 

pu B Y U ~ G  BY:-- 

Date: z ! 1 b ID ? Date: 

CITY OF PORTLAND, OREGON CITY OF ROSEBURG, OREGON 

By: By: 

Date: -- Date:--- 

CITY OF HUNTINGTON, OREGON CANBY UTILITY BOARD 

BY:--. --- By: 

Date: Date: - 
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acknowledge that the complete terms of the Agreement are set forth in this written 
document, and that they have not relied on any other representations or promises except 
those contained in this Agreement. 

12. Effective Date. This Settlement Agreement shall become effective on the date when all 
parties have signed the Agreement. 

OREGON PUBLIC EMPLOYEES RETIREMENT LANE COUNTY, OmGON 
BOARD 

By: By: - 
Eva Kripilani 

Date: - Date: --- 

CITY OF EUGFN, OREGON -MUIdTNOMAH COUNTY, OREGON 

[ 
? 
i 

BY: -- BY: ' \ r a ~  , 
6- 

5-5 
\ 

/ I 

Date: Date: dlh910~f .- 

CITY OF PORTLAND, OWGON CITY OF ROSEBURG, ORlEGON 

By: -- By: 

Date: Date: - 

CITY OF HUNTmGTON, OREGON CANBY UTlLITY BOARD 

By: - By: -- 

Date: - Date: 
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