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POINTS AND AUTHORITIES

I INTRODUCTION

Intervenors Lane County, City of Eugene, Multnomah County, City of Portland,
City of Roseburg, City of Huntington, Canby Utility Board and Rogue River Valley
Irrigation District (“local government intervenors”) seek summary judgment against all
claims alleged by petitioners in their second amended and consolidated complaint. That
complaint alleges five claims for relief: (1) a claim to set aside the settlement agreement
between the Public Employees Retirement Board (“PERB”) and the public employer-
petitioners in the case of City of Eugene v. State of Oregon, Public Employees Retirement
Board, Marion County Circuit Court Case No. 99C-12794 (“City of Eugene litigation”);
(2) a claim to set aside the settlement agreement between PERB and the Eugene Water
and Electric Board (“EWEB”) in the City of Eugene litigation; (3) a claim to set aside the
portion of PERB’s October 12, 2004 action establishing revised employer contribution
rates for the years 1998 and 2000, for the public employer-petitioners in the City of
Eugene litigation; (4) a claim to set aside the portion of the October 12, 2004 action
transferring money from the contingency reserve to employer accounts to reconcile the
revision to certain employer contribution rates as described above; and (5) a claim that
PERB breached its fiduciary duty by entering into the settlement agreements, reallocating
1999 earnings to employer accounts and reserves, recalculating employer contribution
rates owed by the City of Eugene petitioners for 1998 through 2002; and allocating a
portion of 2003 Fund income to reserves.

There are no disputed facts to be determined by a fact-finder in resolving these
claims. Instead, petitioners’ claims fail as a matter of law for at least the following
reasons:

First, this court lacks subject matter jurisdiction to consider petitioners’ challenge

Page 1 - LOCAL GOVERNMENT INTERVENORS’ MEMORANDUM IN
SUPPORT OF MOTIONS FOR SUMMARY JUDGMENT
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to the settlement agreements at issue. The Administrative Procedures Act (“APA”)
entitles certain persons to judicial review of a “final order” of an agency. If the decision
is something other than a “final order,” it is not subject to judicial review and this court is
without jurisdiction. Asa matter of law, neither of the settlement agreements at issue in
this case are final orders as defined by the APA because both settlement agreements, by
their express terms, contemplate and require PERB to take further agency action.
Consequently, this court has no subject matter jurisdiction to adjudicate petitioners’ first
two claims for relief.

Second, in addition, petitioners’ second claim for relief challenging the settlement
agreement between PERB and EWEB is untimely.

Third, PERB did not breach its fiduciary duties in taking any of the actions about
which petitioners complain. Petitioners generally disagree with the decisions made by
PERB and claim that different decisions would have been better, or more to petitioners’
liking. To prevail on their claims that PERB breached its fiduciary duties, however,
petitioners must prove, based upon an objective standard, that no reasonable person in
PERB’s circumstances would have taken the actions PERB took. In each case, the
actions taken by PERB were objectively reasonable and consistent with, or required by,
its statutory mandate and the law as it existed at the time. Therefore, each of PERB’s
actions was consistent with PERB’s fiduciary duty.

The local government intervenors, together with the State and PERB, previously
filed motions to dismiss and for judgment on the pleadings in these consolidated cases.
This court denied the motions, because the court believed that the Oregon Supreme
Court’s decision vacating the City of Eugene judgment for procedural reasons required it
to conduct an evidentiary hearing: “[TThe message the Supreme Court has sent is that I

should hold whatever hearings, including evidentiary, which I believe necessary to

Page 2 - LOCAL GOVERNMENT INTERVENORS’ MEMORANDUM IN
SUPPORT OF MOTIONS FOR SUMMARY JUDGMENT



1 | prepare a complete record before this dispute returns to the Supreme Court (as of course
2 | it will).” Declaration of Sharon A. Rudnick in Support of Local Government
3 | Intervenors’ Motions for Summary Judgment (“Rudnick Decl.”) Ex. 4 at 1. In fact, as the
4 | local government intervenors demonstrate below, there are no factual issues for the court
5 | to decide. Accordingly, the court has set this case for trial commencing on August 4,
6 | 2008. The issues presented by plaintiffs’ claims are purely legal. There are no disputed
7 | material facts. There is no evidentiary record that this court must create to facilitate
8 | supreme court review. The legal issues presented have been fully resolved by the
9 | supreme court in Strunk v. Pub. Employees Ret. Bd., 338 Or 145, 169-70, 108 P3d 1058
10 | (2005). Moreover, nothing about the Oregon Supreme Court’s decision vacating the City
11 | of Eugene judgment — a decision that by its terms did not reverse or contradict any
12 | aspect of the judgment — creates factual issues or precludes summary judgment in this
13 | case.
14 Prior to the intervenors’ petition for reconsideration that led to the vacation of the
15 | judgment, the supreme court had previously dismissed the intervenors’ appeal in the City
16 | of Eugene case as moot. City of Eugene v. State of Oregon, 339 Or 113, 128,117 P3d
17 | 1001 (2005). This decision was based upon the settlement agreements that plaintiffs seek
18 | to challenge here and the enactment of sweeping PERS reform legislation in 2003. In its
19 | decision on reconsideration, the court then determined that its prior case law required
20 | vacation of the trial court judgment. City of Eugene v. State of Oregon, 341 Or 120, 124,
21 | 137 P3d 1288 (2006). In so doing, the court clarified the important distinction between
22 | reversing and vacating the judgment:
23 “[T]he better practice when a case becomes moot on appeal
or on review is to vacate both the decision of the Court of
24 Appeals and the circuit court judgment. Reversal implies
that a court incorrectly decided the case on the merits.
25 Vacation of a decision, by contrast, suggests nothing about
the propriety of the decision on the merits, because it
26
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conveys the message that the decision on the merits ought

not to have been rendered at all (if the controversy was

moot when the case was decided) or ought not have

prospective effect (if the controversy became moot after the

case was decided).”
Id. at 125 (quoting First Commerce of America v. Nimbus Center Assoc., 329 Or 199,
209-09, 986 P2d 556 (1999)) (emphasis added). Thus, the court expressly stated that its
action in vacating the judgment does not in any way suggest that the case was wrongly
decided, but merely that it has no prospective binding effect. The decision to vacate the
City of Eugene judgment does not change the fact that the judgment was binding when
PERB entered into the settlement agreements and took the other actions at issue here. At
the time that PERB entered into the settlement agreements, it was under a present
obligation to comply with the City of Eugene judgment and the PERS Reform Legislation
to do the very things that it agreed to do in the settlement agreements. Therefore, the fact
that the judgment has no continuing effect after 2006 does not inform the question of
whether it was a breach of fiduciary duty for PERB to obey the judgment in 2004 when it
was still binding, or to comply with the legislative directives of the 2003 PERS Reform
Legislation.

In short, the vacation of that judgment does not affect the legality of PERB’s
actions in any way. The City of Eugene judgment did not authorize PERB to take the
challenged actions—the PERS statutes provided that authority. The judgment simply
affirmed what PERB’s statutory mandate required all along and identified significant
illegal actions PERB had taken in the past and was statutorily bound to correct.

The existence of the City of Eugene judgment in 2004 when PERB took the
challenged actions is one of the circumstances the court must consider in determining

whether PERB’s actions were objectively unreasonable and therefore a breach of its

fiduciary duty. PERB defended the City of Eugene litigation and lost. It moved to stay

Page 4 - LOCAL GOVERNMENT INTERVENORS’ MEMORANDUM IN
SUPPORT OF MOTIONS FOR SUMMARY JUDGMENT



1 | enforcement of the judgment both in the circuit court and the court of appeals and was

2 | denied a stay each time. Contemporaneously, the legislature adopted substantial reforms
3 | of PERS many of which were intended to correct PERB’s past mistakes as identified in
the City of Eugene judgment. At the time it took the actions that petitioners claim are a
breach of fiduciary duty, PERB was subject to an enforceable judgment. If it did not take
the actions mandated by the City of Eugene judgment (and incorporated in the settlement
agreements) it would have been in contempt of court.

Despite all of that, petitioners argue that it was nevertheless a breach of PERB’s

OO 3 N i

fiduciary duties to rectify its unlawful conduct and agree to comply with the law. Acting
10 | in accord with the law cannot be a breach of fiduciary duty. Ultimately, even if this court
11 | were to ignore the procedural bars to several of petitioners’ claims, each claim fails as a
12 | matter of law because there is no evidence from which a reasonable person could

13 | conclude that PERB breached its fiduciary duties or otherwise acted unlawfully as

14 | alleged. For these reasons, as described in greater detail below, local government

15 | intervenors’ motions for summary judgment should be granted.

16 | 1L STATEMENT OF FACTS

17 There are no material facts in dispute in this case.

18 The Public Employees Retirement System (“PERS”) is a statutory scheme which
19 | provides retirement benefits to Oregon’s public employees. The PERS statutes include
20 | promises between the PERS participating employers and their employees who are PERS
21 | members. These statutory promises constitute the terms of members’ PERS contracts.

22 | Strunkv. Public Employees Retirement Board, 338 Or 145, 169-70, 108 P3d 1058 (2005).
23 | PERS has existed in one form or another since 1945. Id. at 157. Prior to 2003,

24 | employees were required to contribute six percent of their salary to the Public Employees

25 | Retirement Fund (“Fund”). Id. Since 2003, PERS has been funded by employer

26
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contributions and investment earnings on those contributions. /d. These assets, taken
together, comprise the Fund and are used to pay the costs of the system: service
retirement allowances and administrative expenses. Id.; ORS 238.200(1); ORS
238.610(1).

A. Member Accounts and Retirement Benefits

Every PERS member has a regular account in PERS, which consists of the
member’s contributions to the system prior to 2003 and earnings that PERB has credited
to those contributions. Strunk, 338 Or at 158; ORS 238.250. Employees who became
members of PERS prior to January 1, 1996 are referred to as Tier One members.
Employees who became PERS members on or after January 1, 1996 are referred to as
Tier Two members. Tier One members are contractually entitled to have their regular
member accounts credited annually with the assumed earnings rate of the Fund, which
currently is eight percent. Strunk, 338 Or at 195, 202. Tier One PERS members,
however, have no contractual right to have their regular accounts credited with any Fund
earnings in excess of the assumed earnings rate. /d. at 202. Tier Two members are
entitled to have their regular member accounts credited with whatever earnings PERB, in
its discretion, elects to allocate each year. Tier Two regular accounts, unlike Tier One
member accounfs, can be credited with less than the assumed earnings rate. Id. at 159.
The value of Tier Two member accounts can decrease. See id. Prior to 2003, both Tier
One and Tier Two members could elect to invest a portion of their member account in a
variable account. Id. at 208-09. Variable accounts are credited with the actual earnings
or losses attributable each year to those accounts. ORS 238.260 (14)(d).

Petitioner White is a Tier One member of PERS. Second Am. and Consolidated
Compl. (“Compl.”) § 1. Petitioner Reiter is a Tier Two member of PERS. Compl. 2.

Petitioner Retz is a PERS retiree. Compl. § 3.
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1 The PERS statutes provide three formulas for calculating a member’s service
2 | retirement allowance: the full formula calculation, the money match calculation, and, for
3 | members who made contributions to the Fund prior to August 21, 1981, the pension plus
4 | annuity calculation. Strunk, 338 Or at 184-85; ORS 238.300(1), (2)(a), (2)(b)(A) and
5 | 2Q)(b)(B). The legislature intended the full formula calculation to be the primary
6 | retirement benefit for PERS members. Strunk, 338 Or at 188-89. However, the statutes
7 | provide that PERS members are entitled to retire under the applicable formula that yields
8 | the highest monthly retirement allowance. ORS 238.300(1), (2)(a), (2)(b)(A) and
9 | @b)B).
10 B. PERB’s Authority and Responsibilities
11 PERB administers PERS and acts as trustee of the Fund. Strunk, 338 Or at 157.
12 | PERB sets employer contribution rates, adopts actuarial equivalency factors and assumed
13 | earnings and interest rates, establishes reserve accounts and allocates (or credits) annual
14 | Fund earnings to various accounts and reserves within the Fund. Id.; ORS 238.630; ORS
15 | 238.660. PERB has no authority, however, to set or alter any terms of the PERS statutory
16 | contract, including benefit levels. Strunk, 338 Or at 175.
17 As part of the statutory scheme, the legislature has expressed its purpose in
18 | creating PERS: “the maintenance of a solid, affordable public employees retirement plan
19 | is essential to providing effective, efficient services to the citizens of Oregon by allowing
20 | the state and political subdivisions of the state to hire and retain employees who are
21 | committed to providing those services.” ORS 238.601. The legislature directed PERB,
22 | as trustee of the Fund, to “administer the system to create and maintain long-term
23 | stability and viability in the system, and [to] act to achieve full funding for the benefits
24 | provided by the system * * * ” Id.
25 In line with that overall direction, the legislature outlined a number of express
26
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1 | duties to be performed by PERB, which include using Fund money to carry out the
2 | purposes of the PERS statutes, ORS 238.660(1), ORS 238.661; maintaining reserves,
3 | ORS 238.670; paying the benefits provided by statute, ORS 238.300, ORS 238.320, ORS
4 | 238.260; accounting for member contributions, ORS 238.200, ORS 238.250; collecting
5 | contributions from participating employers, ORS 238.225; and paying administrative
6 | costs from the interest earned by the Fund, ORS 238.610.
7 The PERS statutes make all of the earnings of the Fund in excess of the
8 | guaranteed return owed to Tier One member regular accounts available for PERB to use
9 | as it sees fit to meet its obligation to sustain the Fund in a prudent manner. The statutes
10 | also require PERB to maintain reserves that are adequate to avoid deficits in the Fund and
11 | to maintain the ongoing stability of the Fund. ORS 238.601; ORS 238.670; Strunk, 338
12 | Or at 202 (members’ contractual right is limited to annual crediting of the assumed
13 | earnings rate to their individual accounts because “the legislature has reserved for itself
14 | the ability to redirect any excess earnings”); City of Eugene, 339 Or at 118 (the trial
15 | court’s judgment finds that PERB had abused its discretion by crediting Tier One
16 | members’ regular accounts in excess of the assumed earnings rate while failing to
17 | adequately fund reserve accounts).
18 Local government intervenors will discuss PERB’s role and authority in more
19 | detail as part of its arguments in support of its motions for summary judgment below.
20 C. PERB’s Challenged Actions
21 In April 1999, the same local governments who have intervened in this case
22 | petitioned in Marion County Circuit Court for review of orders in other than contested
23 | case issued by PERB. Ultimately, these petitioners challenged PERB’s 1998 and 2000
24 | employer contribution rate orders directed to them, and PERB’s March 2000 order
25 | allocating earnings of the Fund for 1999. Id. at 117-18; Rudnick Decl. § 5. The Eugene
26
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