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- DECLARATION OF STEVEN PATRICK RODEMAN



I, Steven Patrick Rodeman, declare as follows:

1, I am the Deputy Director of the Public Employees Retirement System
(“PERS"). Previously, I was the administrator of the Policy, Planning, and Legislative
Analysis Division for PERS, I make this declaration based on personal knowledge and, if
called as a witness, I could and would testify competently to-the matters set forth herein.

2, On January 26, 2004, the Public Employees Retirement Board (“PERB") held
a meeting at the PERS office in Tigard. That meeting included both an executive session and
a regular session that was open to the public. As withall PERB meetings, the January 26,
2004, mecting was recorded by audio tape. Attached as Exhibit 1isa true and accurate
transcription of the audio tape recorded at the January 26, 2004, regular sessxon of the board

3. OnJanuary 25, 2004, PERS issued a public notice of the January 26, 2004,
board meeting. Attached as Exhibit 2 is a true and accurate copy of that notice.

I hereby declare that the above statement is true to the best of my knowledge
and belief, and that ] understand it is made for use as evidence in court and is subject to

" penalty for perjury.
Executed on June 5, 2008, at Tigard, Oregon.

DECLARATION OF STEVEN PATRICK RODEMAN
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SIDE A:
Chair:

Dalton:
Chair:
Dalton:

Baker:

PERS Board Meeting
January 26, 2004

Okay, thank you. I'm going to reconvene the meeting. I'd like to welcome
people back into the room and can someone grab the back door? Thank you very
much. Inow call the meeting to order and we’re now in the regular segsion, under
Action and Discussion Items. We are going to discuss the litigation regarding the
City of Eugene, et al. v. Oregon PERS Board. I'm going to ask board member
Kripalani to take the initial lead in this discussion and we have Mr. James Baker
who will further identify himself before we move on further, Eva? Oh, and by
the way, for the audience we have James Dalton, board member, on the phone and
Thomas Grimsley, board member, on the phone, Mark Johnson, our actuary, on
the phone, and Mr. Bob Muir, with DOJ, on the phone.

Mr. Chair? Mike?
Yes. James? Yes, go ahead.

Yes, I'm sorry Mike, I got a, as I said, I’ve got to meet with 12:30, I've
got to drop off but I can, I'll be starting executive session fully informed, it's just
a prior meeting of briefing materials and I did my homework and I'd just like to,
although I won’t be present during the formal vote, express my full support of the
recommendations being made by Oregon presented by Eva Kripalani and would
like to commend the team involved in finding a, what I think to be a very sound
solution that removes a lot of tensions and distractions that I think are wasteful to
the PERS system, wasteful to the taxpayers and let this move forward in &
positive direction. So with that, I've got to drop off, I'm afraid.

Thanks James, we've got that.

Thank you James. We have just been in executive session, obviously where we
have had our counsel, James Baker, Orrick Harrington, review in detail the
proposed terms of a settlement of the Lipscomb case and the Lipscomb case is
currently on appeal before the Oregon Supreme Court and we have been in
discussions concerning ways to either stay implementation of the order in that
case or settle the case so that we can proceed forward with the implementation of
the reform legislation and not potentially be implementing solutions in Lipscomb
that were either at odds with or potentially duplicative of matters that have been
covered in the reform legislation. Having said that, I'm going to tumn this over to
Mr. Baker now, who will review the terms of the proposed settlement in open
session and bring everyone up to speed as to where we are.

Good afternoon everyone. James Baker, Orrick Harrington & Sutcliffe,
representing the Oregon Public Employee Retirement Board in the City of Eugene
et al. v. Oregon PERS Board, as well as litigation counsel in the

County et al. v. Oregon PERS Board, and related cases pending in Marion County
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Circuit Court. I'm pleased to report that I have a proposed settlement to present
. to the board today in both the City of Eugene case as well as the

County case and/or, I guess my ease and I guess the ease of everybody else here,

I’m going to refer to these two cases by their also-known-as names and the also-

known-as names are the Lipscomb case and the Son of Lipscomb case.

With respect to the Lipscomb case, we have a proposed settlement involving the
city of Eugene and the seven other public entities that were involved in that case,
and there are I think nine component parts to the proposed settlement. The first
part of the Lipscomb settlement for your consideration is that, in his order of July
2001, he found that the former board failed to follow the statutory mandates set
forth in ORS 238.260(12) and 238.300(2) in calculating the money match
distribution option for members who have variable accounts. Judge Lipscomb
stated that the law required that all money match distributions to be calculated
consistently. The statute states that member’s variable account money match
option is to be calculated, “on the same basis” as the other distribution methods
pursuant to ORS 238.262(12).

The proposed sett]ement would require the board to calculate the variable match
in accordance with Judge Lipscomb’s statutory interpretation. Unless and until
that interpretation is modified by the legislature, or by a court directing PER to do
otherwise, it is Orrick's recommendation that the board adopt Judge Lipscomb’s
variable money match method through formal rule-making and I should indicate
that the petitioners in the city of Eugene have agreed with that as well.

. The second part of the proposed settlement deals with a bigger economic issue, 1
think, and that’s the 1999 earnings over credit. In Lipscomb, the judge ruled that
the prior board had overcredited Tier 1 member accounts in 1999 and the reason
he though that the 20 percent allocated to Tier 1 members in 1999 was incorrect
was because two reserve accounts weren’t properly funded. The contingency
reserve, according to Judge Lipscomb, is mandatory, you’re supposed to fund it,
and even though there were sufficient earnings during 1999 the former board did
not allocate any money to the contingency reserve, and Judge Lipscomb also
found that although the board had set, I believe it was a 30-month goal for
funding the gain/loss reserve, they failed to properly fund the gain/loss reserve,
The judge stated that because of the failure to fund those reserve accounts, too
much was allocated to Tier 1 regular accounts. In his view, those accounts should
have received 11.33 percent instead of 20 percent. The proposed settlement is
that the reform legislation method in addressing the overcrediting issue for 1999
be followed. Please note that in the event the reform legislation is not upheld,
then Judge Lipscomb’s order, which would require the reallocation of Tier 1
member regular accounts from 20 percent to 11.33 percent, would then apply.
This is because Judge Lipscomb’s order remains a valid court order that the board
would have to comply with, absent this settlement. So it's in my view that there
is a significant benefit to members if the board decides to approve this proposed
settlement.

o ,
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SIDE B:
Baker:

Woman;

Baker:

[starts mid-sentence]...than by simply reducing a member’s account, and Orrick
recommends that the board approve the proposed settlement with respect to the
199_ overcrediting issue, as described.

The third aspect of the proposed settlement deals with what Judge Lipscomb
called the employer-in-variable issue. As part of the 1999 earnings crediting, the
former board decided to credit employer accounts with $337.3 million. Judge
Lipscomb ruled that there is no statutory authority that permits the diversion of
employee earnings through employer accounts. Under the proposed settlement,
the board would reallocate the $337.3 million from employer accounts to the
contingency reserve account. I should note that I've discussed this both with Bill
Gary, who represents the city of Bugene petitioners as well as with Greg Hartman,
who represents the interveners, and both agree that Judge Lipscomb was correct.
The city of Eugene petitioners understand that employer rates may fractionally
increase as a result of this action. It's Orrick’s recommendation that the board
apprave this part of the proposed settlement.

The...yes?

The employer-in-variable issue is the one that the public employee union
prevailed on?

That’s correct, right. Greg Hartman led the charge with respect to that issue and
successfully challenged the board’s decision to allocate that $337.3 million to
employer accounts. I've indicated to Mr. Hartman that we do want to settle that
issue, but he’s advised me that he doesn’t believe that, on the interveners’
perspective, that if we settle with the city of Eugene, that the interveners will .
settle their appeal and that they will continue to appeal the matter, but it's going to
be my recommendation that the board dismiss its appeal with respect to the
employer variable matter as well,

The fourth part of the proposed settlement deals with the updated mortality tables.
In the Lipscomb case, the judge found that the former board failed to follow the
statutory mandates by using outdated mortality tables, which failed to reflect
members’ current life expectancies. This failure resulted in the payment of
retirement benefits greater than those permitted by ORS 238.300. The net result
of using outdated mortality tables is that PERS overpaid member benefits,
increased employer rates, according to Judge Lipscomb. As you know, the
reform legislation addresses the updated mortality table issue. The petitioners in
the City of Eugene have agreed that these issues are resolved by the reform
legislation. Orrick recommends that the board approve the proposed settlement,

The fifth part of this proposed settlement would require the board to approve new
contribution rates for the eight petitioners in the City of Eugene case. Judge
Lipscomb found that the prior board failed to properly set the employer
contribution rates for the city of Eugene, Lane County and EWEB for 1998 and
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Woman:

Baker:

Woman:

. | Baker:

Baker:

Woman:

2000, and for the cities of Portland, Roseburg and Huntington, Multnomah
County, Canby Utility Board and Rogue River Valley Irrigation District for 2000.
The proposed settlement would require the board to instruct its actuary to
determine what the petitioners’ contribution rates should have been in those years
if PERS practices with respect to mortality tables and the employer-in-variable
had been consistent with Judge Lipscomb’s ruling. The PERS actuary, Mark
Johnson, has estimated that the reduction in future contribution rates associated
with these reduced unfunded actuarial liability amounts for the eight petitioners
would be a fractional reduction in their rates. Orrick again recommends that the
board approve this part of the proposed settlement.

The sixth...

Jim, just again for clarification, that particular issue relates to the eight named
petitioners in this lawsuit?

That's comrect. It is Orrick’s view that any other public entity that would want to
challenge the 1998 or 2000 rate orders would not be allowed to do so because
those challenges are not findings. There is a specific statutory mechanism that
permits a public entity to challenge rates and there’s a time deadline embedded in
the statutes, statutory system.

So that particular issue was not system-wide, simply limited to those eight
petitioners?

Yes.
Thank you.

Attomneys’ fees. Judge Lipscomb ruled that the parties that prevailed, the

should be awarded their attomeys’ fees. The city of Eugene initially
asked for $1,390,000 in reasonable costs and attorneys® fees. In negotiating a
settlement, the proposed settlement that I'm recommending would have award
agree to pay $750,000 for a partial reimbursement of the city of Eugene
petitioners’ attorneys’ fees, It should also be noted that I have talked to Greg
Hartman about his attorneys’ fees with respect to the employer variable issue I
discussed a few minutes ago, and he indicated that his attorneys® fees were
approximately $80,000, and Orrick recommends that you approve the payment of
those attorneys’ fees as well. Finally, one last attorney [inaudiblé] and that’s our
friends at EWEB, who even though Judge Lipscomb said did not have standing to
make the claim becanse they were part and parcel of the city of Eugene, Judge
Lipscamb decided that they were also entitled to their attorneys’ fees and I don’t
have a figure for you yet. I'm still discussing settlement with the attorney for the
EWEB.

Jim, in terms of the other two entities you just mentioned, EWEB and
Mr. Hartman, that necessarily would not be something we would have to do

today, or is it?
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Portind3-1535567.2 001 5863-00091
PAGE OF




Baker:

Woman 2:

Baker:

Woman 2:

Baker:

It is not something you have to do today.

Jim, is the payment of Greg Hartman's attorney fees, has he agreed that he would
dismiss the appeal?

He has not, but we would be dismissing our appeal.

We would be dismissing our appeal, but what would be the, I guess, what
concession would he be making in retum for payment of those attorneys® fees,
anything? |

Well, he wouldn’t be making any concession as far as I know. We would simply
be saying to the court system that we're going to abide by Judge Lipscomb’s
order as far as it concerns the interveners part of that case and they prevailed in
the employer-in-variable aspect of the case and my recommendation is that we
reallocate that $337.3 million and they were awarded their attorneys’ fees, and
we're going to comply with those parts of the order, and I guess in old-fashioned .
English, we don't have a dog in that fight anymore once we do that, and we're
going to voluntarily dismiss our appeal.

The next aspect of the proposed settlement would be an agreement by the board to
dismiss its appeals in the Lipscomb matter and Orrick recommends that you do so
if you agree to these other terms,

With respect to the interveners who have indicated that they plan to continue to
pursue the Lipscomb appeal, the petitioners in the city of Eugene, as part of the
settlement, have agreed that they would defend any appeal by interveners at their
own expense, and Orrick recommends that the board approve this part of the
settlement as well, '

Finally, with respect to the Son of Lipscomb case that I mentioned earlier, I'm
also pleased to report that we have a tentative settlement of that case. The
plaintiffs in the Son of Lipscomb case have agreed to dismiss those pending
actions if the board agrees to issue new employer rate orders taking into account
the board’s implementation of the Lipscomb decision as described in the
following items:

One is the variable money match calculation, which is a prospective change and a
change that will be done through rule-making. That’s the agreement that we
reached with the petitioners in the city of Eugene.

Two, the 1999 earnings overcrediting, which I think has already been addressed
by this board is already embedded in the rates.

Three is the 1999 employer-in-variable. That's the reallocation of $337.3 million
from employer accounts to the contingency reserve, and the fourth item is the
updated mortality tables, which again, I believe is already been addressed by the
reform legislation and has now been embedded in the current employer rates.
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And with that, I'm happy to take any questions you might have about the
proposed terms of settlement.

Chair: Thank you. That was very helpful. This is Mike Pittman for a question for Mark
Johnson. Mark, ] just want to confirm that on this last item that Jim just went
through with respect to employers, there’s obviously a benefit on the variable
piece, the earnings crediting and the actuarial piece is essentially embedded in
rates, the employer-in-variable is not, and the, I guess the question that we’re
talking about is just to confirm, is that it’s too early at this time to actually
conclude what impact this would have on the rate orders, is that correct?

Johnson: That’s correct. We would need to look at the impact of the future change or the
variable money match. The, obviously, the retroactive piece is the $337.3 million
[inaudible]. We have not calculated nor do I have a good guess at this point in
time what the impact of that will be in the current employer rates or making the .
change

Chair; Okay, I'm going to go around to board members and ask what additional
questions they’ve got at this stage. Let me start with Eva.

Kripalani:  Jim, you alluded to the benefit to the petitioners resulting from the terms of the
proposed settlement relating to the 1999 earnings overcrediting, and I'm just
wondering if you wouldn’t mind just reviewing procedurally what would happen
if we were not to agree to the terms of the settlement on that issue,

Baker: Well, as it stands today we’re under a court order to implement Judge Lipscomb’s
decision, which reallocated Tier 1 member earnings from 20 percent to 11.33
percent in 1999, so absent this settlement, we are supposed to be doing that. As
you know, we've tried on two different occasions to have the trial court and then
the court of appeals enter a stay order with respect to this part of the Lipscomb
decision and both attempts were rejected by the courts. So absent this settlement,
we would be in the process of implementing that decision.

Kripalani:  And do you have an opinion about how likely it is that that portion in the reform
' legislation is going to survive a constitutional challenge?

Baker: Well, I guess lawyers always have an opinion. I don’t want to rattle our swords
too loud in a public meeting, but I think that the Legislature acted intelligently
and very deliberately in the method that it devised to correct the 1999
overcrediting issue, and I would think that the Supreme Court would setiously
consider the conclusions of both Judge Lipscomb with respect to the issue but
more importantly the thoughtful and careful method for resolving that problem
created by the Legislature in 2003.

Chair: Brenda?

Rocklin:  Jim, I want to go back to the variable money match calculation and just ask you a
couple questions about that. As I understand it, Judge Lipscomb said that the
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Baker:

Baker:

Chair:

Man:

variable match calculations that has been done in the past didn’t comply with a
number of statutory provisions?

That’s correct.

And by this settlement, we are essentially simply agreeing to follow with those
statutory provisions in how those money match calculations would be done in the
future.

That's correct.

And so it is a prospective settlement in terms of when that would take place.
That’s correct.

Without going back into retirees’ accounts and recalculating money match.
That's correct.

Thank you. That’s all I have Mr. Chair.

Tom?

Well, [inaudible] on the same subject, variable money match calculations, it’s
going to impact Tier | members. The greatest, of course, is that money in
variable and as time goes on the impact is going to be greater because the receipts
are zero right now, but in the scope of things, with getting some off
the table as you said [inaudible] of the Lipscomb, if we do not reach this
settlement, I can give support to the settlement with those reservations.

Thank you. Any other comments by board members? So now we’re at the point
where we have the opportimity to move this forward if so we choose. 1 have, we
heard, even though James is not on the phone, his general support for moving
forward, and I probably need a little help here in thinking about a motion for how
we would move forward, given that we don’t actually, as I understand it, Jim,
have actually final documents to be signed at this stage. Is that correct?

That’s correct. Mr. Chair, if I may, I would think a motion that would authorize
Orrick to fashion a settlement agreement along the lines as described in my public
testimony to the board would suffice.

Okay. I see one member of the public I'm assuming wants to make a statement.
Is that accurate?

I have a question.

Okay, feel free. I'm going to ask you to be brief since we’re trying to resolve this
issue and continue on with the agenda as well. Can you identify yourself please?
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