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IN THE CIRCUIT COURT OF THE STATE OF OREGON j;y
FOR THE COUNTY OF MULTNOMAH

URSULA WHITE, BRUCE N. REITER, and
MARGARET RETZ,

Petitioners,
\2

PUBLIC EMPLOYEES RETIREMENT
BOARD,

Respondent,

and

STATE OF OREGON, LANE COUNTY,
CITY OF EUGENE, MULTNOMAH
COUNTY, CITY OF PORTLAND, CITY OF
ROSEBURG, CITY OF HUNTINGTON,
CANBY UTILITY BOARD, and ROGUE
RIVER VALLEY IRRIGATION DISTRICT,

Intervenors.

URSULA WHITE, BRUCE N. REITER, and
MARGARET RETZ,

Petitioners,

V.

PUBLIC EMPLOYEES RETIREMENT
BOARD,

Respondent,

and

STATE OF OREGON, LANE COUNTY,
CITY OF EUGENE, MULTNOMAH
COUNTY, CITY OF PORTLAND, CITY OF
ROSEBURG, CITY OF HUNTINGTON
CANBY UTILITY BOARD, and ROGUE
RIVER VALLEY IRRIGATION DISTRICT,

Intervenors.

AN, MORRIS

HARTM
BENNETT'KAP N LLP

PORTLAND, OREGON

CASE NO. 0404-04118

DECLARATION OF SARAH C.
MARRIOTT IN SUPPORT OF
RESPONDENT PUBLIC
EMPLOYEES RETIREMENT
BOARD’S MOTION FOR SUMMARY
JUDGMENT

Case No. 0411-11848
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I, Sarah C. Marriott, state as follows:

1. I am one of the attorneys for Respondent Public Employees Retirement Board
(“PERB”). I make this declaration in support of PERB’s motion for summary judgment.

2. Attached as Exhibit 1 to this declaration is a true and correct copy of the Opinion
and Order of the trial court, which was entered in City of Eugene v. Public Employees Retirement
Board, Marion County Case Nos. 99C12794, 99C12838, 99C20235 and 00C16173 on October 7,
2002.

3. ,Attéched as Exhibit 2 to this declaration is a true and correct copy of the transcript
of the deposition of James F. Dalton, taken on December 3, 2007, pages 21:1-8.

4, Attached as Exhibit 3 to this declaration is a true and correct copy of the transcript
of the deposition of Brenda Rocklin, taken on November 30, 2007, pages 23:16-23.

5. Attached as Exhibit 4 to this declaration is a true and correct copy of the transcript
of the deposition of Thomas Grimsley, taken on November 30,2007, pages 6:11-13, 20:1 0-12,
19-22; 29:20-23; 30:23-31:6.

6. Attached as Exhibit 5 to this declaration is a true and correct copy-of the ORCP
67B Judgment entered in City of Eugene v. Public Employees Retirement Board, Marion County
Case Nos. 99C12794, 99C12838, 99020235 and 00C16173 on January 16, 2003.

I hereby declare under penalty of perjury that the above statement is true to the best of my

knowledge and belief.
Executed in San Francisco, California, this 5th day of June, 2008.

QM(W@#

Sarah C. Marriott
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SUMMARY JUDGMENT
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IN THE CIRCUIT COURT OF THE STATE OF OREGON
FOR THE COUNTY OF MARION

CITY OF EUGENE, a municipal corporation,
Petitioner,

vh

STATE OF OREGON, PUBLIC EMPLOYEES
RETIREMENT BOARD,

Respondent/Defendant,

and

KAREN JENKINS, DIANE DAVIDSON,
ARLYN STEPPER, GARY GILLESPIE,
ANN MONTAGUE, JUDITH ANN SUGNET,
GARY NAUTA, and ROGER GARVER,

Intervenors.

CITY OF EUGENE, LANE COUNTY,
MULTNOMAH COUNTY, CITY OF
PORTLAND, CITY OF ROSEBURG,
CITY OF HUNTINGTON, énd CANBY
UTILITY BOARD, municipal corporations,

Petitioners/Plaintiffs,

V.

STATE OF OREGON, and STATE OF OREGON
by and through PUBLIC EMPLOYEES
RETIREMENT BOARD,

Respondent/Defendants,

and

KAREN JENKINS, DIANE DAVIDSON,
ARLYN STEPPER, GARY GILLESPIE,
ANN MONTAGUE, JUDITH ANN SUGNET,
GARY NAUTA, and ROGER GARVER,

Intervenors.
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CITY OF EUGENE, a municipal corporation,
by and through Eugene Water & Electric Board,

Petitioner,
V.

STATE OF OREGON, PUBLIC EMPLOYEES
RETIREMENT BOARD,

Respondent/Defendants,
and
KAREN JENKINS, DIANE DAVIDSON,
ARLYN STEPPER, GARY GILLESPIE,
ANN MONTAGUE, JUDITH ANN SUGNET,
GARY NAUTA, and ROGER GARVER,

Intervenors.

ROGUE RIVER VALLEY IRRIGATION
DISTRICT, a municipal corporation,

Petitioner,
V.

STATE OF OREGON, PUBLIC
EMPLOYEES RETIREMENT BOARD,

Respondent/Defendants.

)
3
3
)
3
)
%
)
§
)
|
;
3
|

Case No. 99C20235

Case No. 00C16173

OPINION AND ORDER

Introduction

These consolidated cases are pending before this Court upon Petitions for Judicial

Review of several Orders of the Defendant Public Employees Retirement Board (Board). The

cases were filed by the petitioning employers' seeking review of the 1998 and 2000 employer

! The petitioning employers are the City of Bugene, Lane County, Multnomah County,
City of Portland, City of Roseburg, City of Huntington, Canby Utility Board, and Rogue River
Valley Irrigation District. They represent a cross section of some of the largest, and some of the
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contribution rate orders for each of them, as well as for review of the Board’s March 2000
earnings allocation order. The Intervenors are public employees who also seek judicial review of

the Board’s March 2000 earnings allocation order.

Essentially the petitioning employers contend that their contribution rate orders for 1998
and 2000 were set at an improperly high level as a result of the Board’s failure to follow various
statutory directives of the legislature in administering PERS. They also contend that the 2000
earnings allocation order (distributing the 1999 earnings of the Fund) constitutes an improper

abuse of the Board’s administrative discretion in several respects.

The Intervenors, in turn, contend that the Board’s 2000 earnings allocation order was an
improper breach of its fiduciary duties to the participating employees, as well as a breach of
contract, in that a portion of the 1999 Variable Fund earnings were allocated to employers who

had not participated in the Variable in 1999.

This Court previously issued an Order of Partial Summary Judgment in July of 2001
disposing of some of the claims in these cases, and thereafter a trial on the merits was held on the
remaining claims. The parties have just recently concluded their post-trial briefings and the

record in these cases is now closed. This opinion will serve as the final decision of this Court.

At the outset it should be clearly noted that there appears to be nothing fundamentally
wrong with the current statutory system for the retirement of public employees. The basic
structure of PERS is sound, and indeed, strong. The system should be susceptible to careful and
prudent administration by the Board without undue difficulty. Working through the interplay of

smallest public employers participating in PERS. Most participating employers, however, are
not parties to these lawsuits.
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various statutory sections can be cumbersome at times because of the number of legislative
amendments made over the past 50 years. Moreover, portions of the statutory language
employed by the legislature seem unnecessarily obscure in some sections.? Yet overall, PERS
remains a well designed and seemingly resilient system which has for many years served both the
public employees and the public employers of this state very well. Properly administered, there
is no reason why the current system cannot continue to operate successfully, and continue to

benefit all concerned.

Notably, none of the petitioning employers have argued that there are any unmanageable

problems with the statutory structure of the current PERS system as crafted by the legislature.

Rather, the complaints of the petitioning employers all relate to claims of mismanagement and
abuse of administrative discretion by the Public Employees Retirement Board. The Board is the
administrative agency charged with the operation and management of the system by the

legislature.?

Unfortunately, it is the conclusion of this Court that many of the complaints raised in

these cases are well founded. As a direct result of the Board’s improper management of PERS,

2 See, e.g., ORS 238.670 (2) [1999 version]:

“At the close of each calendar year, the board shall set aside, out of interest and
other income received during the calendar year, after deducting the amounts
provided by law and to the extent that such income is available, a sufficient
amount to credit to the reserves for pension accounts and annuities varying
percentage amounts adopted by the board as a result of periodic actuarial
investigations. If total income available for distribution exceeds those percentages
of the total accumulated contributions of employees and employers, the reserves
for pensions and annuities shall participate in such excess.”

3 The Board is composed of eleven individuals appointed by the Governor and confirmed
by the Senate. ORS 238.630. See also ORS 238.640.
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particularly in recent years, there have been funding shortfalls which should not have occurred if
the Board had been faithful to its duties under the statutes. These funding shortfalls have
resulted in employer contribution rate orders which have been ratcheted up to levels which are
disproportionately higher than they otherwise would be for the petitioning employers. The
Board’s 2000 earnings allocation order is also inconsistent with the legislature’s mandates in
several respects, as has been demonstrated by both petitioning employers and the intervening
employees in this case. Accordingly, all challenged orders shall be reversed and these cases will
be remanded to the Board to correct the various legal errors and several abuses of discretion in

administering the fund as are set forth below in more detail.

THE RATE ORDER APPEALS

Pursuant to their First through Third and their Sixth Claims for Relief, the petitioning
employers raise ten separate issues, all of which are alleged to have increased their employer
contribution rates in 1998 and 2000 to cover funding shortfalls and unfunded liabilities. Many of
the claims with respect to the 1998 orders relate back to prior years’ earnings allocation orders
which have not been challenged in a timely fashion.* Those earlier eaming allocation orders may

not now be indirectly attacked through challenges to sﬁbscquent employer contribution rate

4 For example, Count One of Petitioners’ First Claim for Relief challenges the Board’s
failure to fund and use the contingency reserve. Count Three contests the Board’s failure to use
its discretion to allocate differing percentages of earnings to account for different liabilities and
deficits in various statutory accounts. Count Eight challenges the Board’s ongoing practice of
crediting unrealized investment gains to employee accounts in excess of actual realized income
received of fund investments. Count Nine relates to the Board’s alleged practice of crediting the
Benefits in Force Reserve less than the necessary amounts to meet the needs of that reserve.
Finally, Count Ten contests the Board’s practice of crediting Tier 1 employee regular annuity
accounts in amounts of excess of the assumed interest rate while failing to adequately fund the

statutory reserve accounts.
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orders’ However, these same complaints have been reiterated in Petitioners’ Fourth Claim for
Relief which timely challenges the Board’s March 27, 2000 eamings allocation order, and will be
later addressed in this decision in connection with that order. To the extent that the petitioners’
challenges to their 2000 employer rate contribution relate to the March 2000 earnings allocation
order, they are more appropriately addressed in that section of this opinion. (Those issues on
which the employers prevail as to the March 2000 earnings allocation order should naturally
result in an appropriate adjustment in their 2000 rate contribution orders as well.) The remaining

claims with respect to the 1998 and 2000 employer contribution orders are now addressed as

follows.

The Money Match on Variable Earnings Issue

Count Two challenges the Board’s actions in requiring the petitioning employers to
match the earnings in their employees’ variable annuity accounts at the time of the employees’
retirement. These employers contend that this practice is inconsistent with ORS 238.260 (12)
and has required them to pay much larger contributions to the Fund than would be necessary to

fund the statutorily authorized pensions and has increased their unfunded liabilities.

For the reasons set forth at pages 7 through 15 of this Court’s prior opinion on Summary

Judgment, these employers are correct, and they are entitled to an order reversing the challenged

employer rate orders with directions to the Board to recalculate the employers’ contributions in

accordance with the orders of this Court.* The Variable Account adjustment to the members’

5 See Teel Irrigation Dist. v. Water Resources, 323 Or 663, 919 P2d 1172 (1996);
Carnine v. Oregon State Textbook Comm., 62 Or App 344, 660 P2d 201, rev denied, 295 Or 259

(1983).

¢ A copy of this Court’s earlier opinion is attached hereto and made part of this decision
and order.
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service retirement allowance under ORS 238.260 (12) is to be applied after, and not before, the
calculation of the members’ service retirement allowance pursuant to ORS 238.300, whether or
not the so-called “Money Match” retirement option is applied under subsection (2)(b) of that

statute.’

7 In addition, upon further investigation, analysis, and consideration, it now appears that
the only previously noted potential impediment to implementation of this Court’s earlier
construction of ORS 238.260 (14) is not really an impedimenit at all. In Footnote 9 of its earlier
Summary Judgment opinion, the Court noted Intervenors® argument that ORS 238.260 (14)
would appear to allow retirees to circumvent ORS 238.260 (12) by transferring their variable
account balances to their regular accounts shortly before retiring. That premise was then
accepted without critical examination, but it was found to be immaterial to the court’s ultimate
decision. Upon further analysis, however, it does not appear that such transfers could have that
effect.

Both subsections (12) and (14) are part of the same statute and must be read together.
Subsection (14)(f) provides that the annuity of a member, who makes a transfer of funds from
their variable account to their regular account shall be based on the member’s account balance
“as otherwise provided in this chapter,” including, notably, ORS 238.300. ORS 238.300 (2)(a)
provides that for variable participants, their refund annuity is provided “on the same basis” as if
they had been in the regular account all along. Subsection (12) of ORS 238.260 then provides
that “notwithstanding any other provision of this chapter,” the retirement allowance calculated
under ORS 238.300 for members who maintain a variable account “shall be subject to the
following adjustment.” ‘The adjustment compares the “total account of the member . . . and what
the total account of the member would have been had the member not participated in the variable
annuity program.” The ORS 238.300 retirement allowance is then adjusted up or down
according to the relative performance of the variable. Since the mandatory subsection (12)
adjustment is based on the difference between what the “total account” of the member is and
what that “total account” would have been had the member not participated in the variable, it
would appear to make no difference whether the member were still in the variable or had earlier
elected an ORS 238.260 (14) transfer.

The Board objects that subsection (12) only applies to a member “who has an account in
the Variable Annuity Account,” and argues that after a subsection (14) transfer the member no
longer has such an account. Subsection (14) transfers do not necessarily close the members’
variable accounts, however. The statute simply specifies that the member may transfer the
balance in that account to their regular account. Thereafter an inactive account may still exist,
albeit with a zero balance. Moreover, if the construction of the statute were otherwise, an equally
anomalous situation would obtain., Those members who transferred their variable balances to
their regular accounts under subsection (14) shortly before retiring would get a doubled employer
match, and those who transferred the balance under subsection (9) shortly after retiring would
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It is not immediately plain from the words of this statute itself that the “annuity provided
by the accumulated contributions of the member” in subsection (2)(b) necessarily refers to the
annuity prior to the variable adjustment. Indeed, from 1969 until 1981, when the subsection (12)
adjustment was added to the variable statute, the potential employer “match” would apparently
have applied to the full amount of all annuity accounts. Nevertheless, once (12) was adopted in
1981, there is no apparent reason not to give it full effect in accordance with its terms: “not

withstanding any other provision of this chapter.” See ORS 238.260 (12).

This kind of preemptive statutory language is essentially a legislative mandate to the
I courts to force fit, if necessary, the new provision into the existing legislative scheme. While
such a directive is not a good substitute for thoughtful and careful legislative craftsmanship, and

clear communication of the amendment’s intended purpose and effect, its plain import cannot be

h simply ignored.®

Like subsection (12) of ORS 238.260, ORS 238.300 (2)(b) also contains a “force fit if

I necessary” clause directing that it is to be applied “notwithstanding’” any other provision of this
chapter. Subsection (2)(b) then mandates that in calculating the employer pension, the Board

must ensure that it is at least equal to the employee’s annuity calculated under subsection (2)(a).

not.

Finally, subsection (14) was not adopted until 1991. Subsection (12) was brought into the
statutory scheme in 1981. Plainly, the 1991 amendment cannot tell us anything about the
legislative intent during the 1981 session.

¥ See ORS 174.010:

“In the construction of a statute, the office of the judge is simply to ascertain and
declare what is, in terms or in substance, contained therein, not to insert what has
been omitted, or to omit what has been inserted; and where there are several
provisions or particulars such construction is, if possible, to be adopted as will

give effect to all.”
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