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1 UTCR CERTIFICATION 

2 Pursuant to UTCR 5.050(1), Respondent Public EmpIoyees Retirement Board 

3 . ("PERB'? requests one hour for oral argument on its motion for summary judgment. PERB 

4 requests court reporting services, 

5 MOTION FOR SUMMARY JUDGMENT 

6 Pursuant to ORCP 47, PERB moves the Court for an order granting summary 

7 judgment in favor of PERB on all of petitioners' claims because there is no genuine issue of 

8 materid fact and PERB is entitled to judgment as a matter of law. This motion is based on 

9 the following memorandum, the declaration of Sarah C. Maniott, the declaration of Steven P. 

10 Rodeman, and the pleadings and file in this action. 

11 MEMORANDUM 

12 1, INTRODUCTION 

13 Petitioners challenge PERB'S' decision to settle a lawsuit that it lost in Mariotl County 

14 Circuit Court. They also challenge certain of PERB's subsequent actions to implement that 

15 settlement consistent with the Circuit Court judgment and 2003 PERS Reform ~e~islation.' 

16 Their challenge, couched as a claim that PERB violated its fiduciary duties to PERS 

17 members, is at heart simply an effort by a s'ubset of PERS members to secure more retirement 

18 benefits than they are entitled to. Petitioners' challenge faiIs because PERB's decision to 

19 settle was objectively reorsomble. 

20 When PERB entered into the settlement agreements challenged by petitioners, it had 

21 twice ken denied a stay of tha Circuit Court's judgment against it in Cip of ~ u ~ e n e c ?  PERB 

22 faced a final judgment: PERB had to implement the Circuit Court's decision or be in 

23 ' The cunent members of PERB began their service in September of 2003. Declaration of 
24 Sarah C. Marriott in s ~ p p ~ a  of PERB's Motion for Summary Judgment ("Marriott Decl."), 

Ex. 4 (Grimsley Depo. Tr. at 6:ll-13). The current board is at times referred to herein as the 
25 "new board." 

House Bills 2003,2004, and 3020, also known as the PERS Reform and Stabilization Act of 
26 2003, see S t ~ k  v. Public Employees Retirement Board, 338 Or 145, 1 SO (2005), will be 

eferred to here as the "Reform Legislation!' 
27 C/ty of Eugene v. PERB, Marion County Nos. 99C-12794,OOG 16173, 99C-11838, 99C- 

20235, appeal dismissed 339 Or 1 13, 1 17 P3d 1001 (2005) CCJty of Eugene P'), as rnodijled 
28 by 341 Or 120,137 P3d 1288 (2006) ("Ciw of Eugene If'). 
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contempt of court. In addition, the settlor of the PERS trust - the Legislative Assembly - had 

passed legislation demonstrating its agreement with the Circuit Court's judgment, Under 

these circumstances, it was objectively reasbnable for PERB to settle Civ af Eugene on terms 

that accommodated both the Circuit Court judgment and the directives fiom the Legislative 

Assembly. 

Petitioners do not and cannot claim that PERB's decision to settle the Cify ofEugene 

litigation damaged the retirement system as a whole. They merely claim that some PERS 

members would have received man money had the Legislative Assembly and the court not 

mandated the correction of errors in the past administration of PERS. But PERB's reasonable 

decision to follow the law - law that PERB believed was in the best interests of the retirement 

system as a whole and PERS' past, present, a d  fihve members - was not a violation of its 

fiduciary duties. PERB therefore respctfidly requests that this Court grant its motion for 

summary judgment. 

11, STATEMENT OF UNDISPUTlED FACTS 

In City of Eugene, several local governtot employers4 petitioned the Circuit Court to 

review PERB's orders setting 1998 and 2000 employer contribution rates and allocating the 

1999 cartlings of the PERS fund to various accounts. City of Eugene 1,339 Or at 117. As the 

Circuit Court described it, "the petitioning employers contend[cdJ that their contribution rate 

orders for 1998 and 2000 were set at an improperly high levcl as a result of the Board's 

failure to foIlow variow statutov directives of the legislature in administering PERS. They 

also contmd[ed] that the 2000 earnings allocation order (distributing the 1999 eatnings of the 

Fund) constitute[d] an improper abuse of the Board's administrative discretion in several 

respects." Marriott Dccl., Ex. 1, at 3 (October 7,2002, Opinion and Order). Several PERS 

members intervened to present their own challenge to the 1999 earnings allocation and to 

defend the 1998 and 2000 employer contribution rate orders. City of Eugene I, 339 Or at 1 1 7. 

After trial and motion for summary judgment, the Circuit Cotirt agreed with the local 

' The local government petitioners in Civ ofEugene are intewenors here. 
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government petitioners. The court held: (I) PERB unlawfully failed to maintain the 

contingency reserve account; (2) PERB unlawfully required employers to match the earnings 

in PERS members' variable annuity accounts; (3) PERB unlawfblly failed to adopt and 

implement updated actuarial factors to calcuIate member retirement benefits; and (4) PERB 

abused its discretion in its decision to credit Tier One members's regular accounts with 1999 

earnings of 20 percent, well in excess of the I) pacent assumed d g s  rate6, while failing to 

adequately fund the contingency and other reserve account$. Id at 1 19. The court also found 

that PERB breached its fiduciary duty to members by crediting employer accounts with 

earnings generated by members' variable accounts. Id With these findings, the oourt vacated 

each of the challenged orders and directed PERB to issue new ordem consistent with the 

judgment. Id 

PERB, the member-intervenors, and Eugene Water and Electric Board ("EWEE"), a 

Iate petitioner whose petitioh the trial court dismissed, appealed. Id The Circuit Court and 

the Court of Appeals rejected PERB's motions to stay the judgment pending appeal. Id at 

1 19-120. The trial court's judgment therefore remained enforceable during the pendency of 

the appeals. Id at 123. 

After the Cia of Eugene judgment was issued, the Legislative Assembly amended the 

PERS gbveming statutes by enacting the k f ~ m  Legislation. Id at 120. The Reform 

Legislation was primarily motivated by the "fiscal status of the fund following poor 

investment performances in 2000,2001, and 2002 - together with significant growth in h d  

liabilities and employer contribution rates," Strut& 338 Or at 162-63. The Reform 

Legislation's preamble reflected the Legislative Assembly's desire to correct the erroneous, 

excessive benefits to some PERS members and to contain the costs of the system: 

Tier One PERS members are those who joined the system before January 1,1996. 
"The assumed earnings rate is the  rate^ of investme~t return that the Public Employees 

Retirement Fund is assumed to earn over 50 to 75 years. That earnings assumption facilitates 
the calculation of the bding necessary to maintain the system an an actuarially sound basis. 
The assumption has changed fiom time to time. From 1975 through 1978, the assumed 
earnings rate was seven percent. In 1979, the Public Em loyees Retirement Board (PERB) P increased the assumed earnings rate to seven and one-ha1 petcent, In 1989, PERB increased 
the rate again, this time to its current level of eight percent." Strunk 338 Or at 151 n 2. 
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Whereas as a result of errors by [PERB], some retirees are 
receiving benefits that excecd the benefits provided by law. . . . 
Whereas the escalating costs threaten the stability of the Public 
Employees Retirement Fund and the security of benefits 
intended for members who have not yet retired; and 

Wheteas. in the City of Eugene . . . the Marion County Circuit 
Court found that [PERB] paid benefits in excess of those 
authorized by law. . . 

- 7  Whereas unless immediate steps are taken to refonn and 
stabilize PERS, escalating pension c o h  will undermine the 

8 financial security of PERS, form massive cutbacks in essential 

9 government services, eliminate the jobs of many public 
employees and destroy the public's confidence and trust in the 

10 governmental institutions of the atate; and. 

11 Whereas this 2003 Act is intended to reform and stabilize PERS 

13 HB 2003. The Superne Court upheld the Legislative Assembly's efforts in most respects in 

14 Strunk v. Public Employees Retirement Board, 338 Or 145 (2005). 

15 The Reform Legislation granted exclusive jurisdiction to the Supreme Court to hear 

16 the CJty ofEugene appeal. Or Laws 2003, ch 537, sec 1; CiQ of Eugene 1, 339 Or at 120. 

17 While the appeal to the Supreme Court was still pending, PERB and. the petitioners in Ciry of 

18 Eugene entered into a settlement agreement. City of Eugene I, 339 Or at 120;. see Compl., 

19 Exh 1. Later, PERB entered into a virtually identical settlement agreement with EWEB. See 

Compl., Exh 3. 

The settlement agreements required PERB to issue orders that would comply with the 

Reform Legislation and implement the Clty of Eugene judgment City ofEugene I, 339 Or at 

120. The settlements were described in detail in a public meeting of PERB on January 26, 

2004, and included the following elements: 

PERB would issue an order calculating the variable money match in 

accordance with the Circuit Court's statutory interpretation. Declaration of 

Steven Patrick Rodeman ("Rodeman Decl."), Ex. 1, at 2. 

-4  - 
KESPONDENT PERB'S CORRECTED MOTlON FOR SUMMARY JUIX3MENT AND MEMORANDUM IN SUPPORT THEREOF 



1 PERB would remedy the. 1999 amhgs overcrediting via the method 

established in the Reform Legislation, applying the ruling of the Circuit Court 

only if that aspect of the Reform Legislation were struck down by the Oregon 

Supreme Court. Id, Ex. 1, at 2. 

PERB would reallocate $337.3 million fiom employer accounts to the 

contingency reserve to remedy what the Circuit Court had found to be its 

breach of fiduciary duty in crediting employer accounts with earnings 

generated by members' variable accounts (the "employer-in-variable" issue). 

Id, Ex. 1, at 3. 

PERB would adopt and implement @dated actuarial factors to calcuIate: 

member retirement benefits. Id, Ex. 1, at 3. 

PEW would adopt new contribution rates for the years 1998 and 2000 for the 

petitionin8 employets h thc CIQ qfeugene case. Id, Ex. I, at 3-4.' 

PERB would pay $750,000 in atiomeys' fees to the City of Eugene. Id, Ex. 

1, at 4. 

PERB would dismiss its appeal of Ciw of Ebgette. Id, Ex. 1, at 5. 

After PERB and the Cip of Eugene petitioners settled, PERB dismissed its appeal and 

the local government petitioners moved to dismiss the member-intervenors' appeal on the 

grounds that the settlements rendemd the controversy moot. City af Eugene 1,339 Or at 123. 

PERB jsined the motion to dismiss. Id The Supreme Court held the appeal was moot, id. at 

128, and later vacated the Circuit Court's order, City of Eugene 11,341 Or at 127. 

Petitionen now claim that the .settlcmtnt agreements as a whole, and two of the 

actions undertaken by PERB in connection with the settlement, violated PERB's fiduciary 

duties to them. Petitioners mainly object to the agreements and PERB's subsequent actions 

because they clai~li some members would have received higher benefits had PERB not acted 

In accordance with the ruling of the Coutt, the City of Eugene, Lane Cow and EWEB 

would have their rates reset for 2000 only. Rodeman Decl., Ex. 1, at 3-4. 
8 would have their contribution rates re-set for both 1998 and 2000, while the o er petitioners 
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1 as it did. Compl., fl18'26. 

2 In. ARGUMENT 

3 A, Legal Standard 

4 On a motion for summary judgment, the "court shall enter judgment for the moving 

5 party if the pleadings, depositions, aflidavits, declaratioxu and admissions on file show that 

6 thm is no genuine issue as to any material fact and that the moving party is entitled to a 

7 judgment as .a matter of law!' ORCP 47C. PERB is entitled to summary judgment here 

8 because the undisputed facts show that petitioners' claims are unfounded - neither PERB's 

9 decision to settle Civ of Eugens nor any actions PERB undertook in connection with that 

1 0 settlement violated any fiduciary duties. 

11 B. This Court Sbould Grant PERB Summaw Judgment On Petitioners1 
Finrt and Second C h h s  for Relief. 

12 

13 
1, Tha Settlement Agreements Were Not "Final Ordersn Under The 

Administrative Proccdurm Act 

Under the Administrative Procedures Act, circuit courts have jurisdiction to review 

only "fw agency orders in other than contested cases. Hwes v. State, 203 Or App 255, 

262 (2005). Because the settlement agreements were not final ordes, this Court does not 

have jurisdiction to review petitioners' challenges to them. 

An agency declaration or statement is not a "final srder" if it either "(1) precedes fid 

agency action, or (2) does not preclude further agency consideration of the subject matter of 

the statement or declaration," Hawes, 203 Or App at 263. In Hawes, plaintiffs chdenged a 

memorandum of agtixment between the Department of Environmental Quality and the federal 

Environmental Protection Agency. The court of appeals held that the agreement did not 

constitute a final order giving rise to circuit court jurisdiction. Although some i s m  were 

resolved by the agreement, "the fact remains that there are still many more steps to be taken in 

the process of executing PEQ's] authority, and the DEQ has not yet taken final action." Id 

at 264-65. The agreement was a "blueprint" for how the agency would make certain 

decisions that simply preceded final agency action. Id At 263. The appeals court therefore 
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dismissed plaintiffs' claim Id at 270. 

As in Hawes, the settlement agreements between PERB and Ctty of Eugene petitioners 

were not "fmal orders" within the meaning of ORS 183.480(1). The settlements contemplated 

fiuther action by PERB on the issues addressed in the agreements. Among other things, the 

agreements required PERB to adopt, in the future, a rule regarding the calculation of money 

matah benefits for members participating in the variable account program. Compl., Ex. 1, 7 
1.1. They also required PERB, in the future, to issue new rate orders and a new order 

allocating 1999 earnings. Compl., Ex. 1, 1.3, 1.5, 1.6, In light of the settlement 

9 agreements' express recognition that PERB would have to take M e r  action on the same 

subject, the agreements cannot constitute final orders. 

2. ERB's Decision To Settle Cih, of Eugene Was Reasona bl E L  
In their first c I h  for relief petitioners assert that PERB violated its fiduciary duties 

by eatering into a settIement agreement with the Ci@ of Eugeng petitioning  employ^, Their 

second claim for relief asserts the same claims with respect to PERB's settlement agreement 

with EWEB. Both of these claims are meritless. 

PEW, as trustee of thG PERS fupd, administers the retirement system. Strunk, 338 Or 

at 157; ORS 238.630; ORS 238.660. PERB sets employer contributidn ratits, adbpts actuarial 

equivalency factors and assumed eamings and interest rates, establishes rckrve accounts and 

allocates annual fund earnings to various accounts and reserves within the h d .  Strun&, 338 

Or at 157; ORS 238,630. Like any trustee, PERB's primary obligation in administering 

PERS is to follow the terms of the trust instnunent. Restatement (Second) of Trusts 5 164 

(1959) (duties and powers of the trustee are determined by the terms of the trust). In PERB's 

case, the trust instrument is the statutes governing PER& See Restatement (Third) of Trusts 4 
4, comment g (2003) (regarding t;tusts created by statute, such as public retirement systems); 

see generalty ORS Chapter 238. PERB's powers and duties are W e r  defrned by common 

law applicable to trustees. like 76 ArnJur 2d, Trusts 8 345 (2007) ("The powers and duties of 
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