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IN THE SUPREME COURT OF THE STATE OF OREGON_ _2 /5 == 1:Z Lo

RICHARD STRUNK, DONALD REED,
CAROL BOOKER, LARRY
BLUMENSTEIN, ALAN LIVELY,
MERLENE MARTIN, WILLIAM SMEE,
DENISE JACOBSEN, and SUSANNA
RHODES,

Plaintiffs,

V.

PUBLIC EMPLOYEES RETIREMENT
BOARD, STATE OF OREGON, STATE
OF OREGON by and through the STATE
BOARD OF HIGHER EDUCATION,
NORTH DOUGLAS SCHOOL
DISTRICT, DESCHUTES COUNTY,
PORTLAND SCHOOL DISTRICT, CITY
OF SALEM, SOUTH LANE SCHOOL
DISTRICT, and OREGON HEALTH
SCIENCES UNIVERSITY,

Defendants.

Pul v b \l\..&,

Supreme Court No. S50593

DEFENDANTS NORTH DOUGLAS
SCHOOL DISTRICT’S,
DESCHUTES COUNTY’S,
PORTLAND SCHOOL DISTRICT’S,
CITY OF SALEM’S, SOUTH LANE
SCHOOL DISTRICT’S, AND
OREGON HEALTH SCIENCES
UNIVERSITY’S RESPONSE TO
PLAINTIFFS’ MOTION TO
STRIKE OR IN THE
ALTERNATIVE MAKE MORE
DEFINITE AND CERTAIN

I. INTRODUCTION

Plaintiffs have made a motion to strike or in the alternative a motion to make

more definite and certain, taking issue with the affirmative defenses raised by Defendants

North Douglas School District, Deschutes County, Portland School District, City of

Salem, South Lane School District, and Oregon Health Sciences University (collectively

“Non-State Defendants™). For the reasons discussed below, the Special Master should

deny plaintiffs’ alternative motions. The affirmative defenses that are challenged by

plaintiffs’ motions are either well grounded in established law or are supported by a good

faith argument for extension or modification of existing law. The Special Master is

charged with the responsibility to hold an evidentiary hearing and to make “recommended

findings of fact.” After the Special Master submits his report, the Supreme Court will

resolve the complex legal issues raised by plaintiffs’ claims and defendants’ affirmative

defenses. Defendants and plaintiffs should be permitted to present evidence in support of
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their theories of the case. The Special Master should not unduly narrow the factual record
by anticipating legal conclusions that the Supreme Court has reserved for itself to make.
The factual allegations supporting the Non-State Defendants’ affirmative defenses are
fully adequate to inform plaintiffs of the defenses raised. There is no need for the Non-
State Defendants to allege more.

II. THE CHARGE OF THE SPECIAL MASTER DOES NOT EXTEND TO
DECIDING THE LEGAL SUFFICIENCY OF CLAIMS OR DEFENSES

The Legislative Assembly conferred special jurisdiction upon the Supreme Court
to resolve claims by PERS members that HB 2003 and HB 2004 are unconstitutional or
breach contract rights of the members. HB 2003 § 37 (as amended by HB 3020 § 17a),
HB 2004 § 5 (as amended by HB 3020 § 17). The Supreme Court’s jurisdiction is not
exclusive. Any PERS member, including the plaintiffs here, could elect to pursue
challenges to the PERS reform legislation in other forums including circuit court. See
HB 3020 § 17, 17a. (Supreme Court jurisdiction is not exclusive). Because the Supreme
Court is not generally a fact finding court, the Legislative Assembly authorized the Court
to appoint a Special Master for the purpose of developing a factual record and making
proposed findings of fact. HB 3020 § 17(6); HB 2003 § 37(6). By electing to pursue the
extraordinary Supreme Court remedy that the Legislative Assembly has provided,
plaintiffs have accepted the necessarily unconventional nature of the proceedings that the
remedy must entail. This is not a circuit court proceeding. Pleadings rﬁotions should not
be judged as if it were.
The Supreme Court’s order appointing a Special Master directs the Special Master

to “submit the file and record to the couﬁ, together with recommended findings of fact *
* * » Order, October 15, 2003. Significantly, the Special Master’s charge does not
include deciding the legal merits of plaintiffs’ claims or of the defendants’ response to

those claims. The Supreme Court did not even invite the Special Master to submit
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