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UNITED STATES DISTRICT COURT

THE DISTRICT OF OREGON
SANDY L. HENDERSON, ANNA CV 74-538
MARGARET WICKER, JANE GRAY, and
CARMELLE L. HARTIN, MEMORANDUM OF LAW IN
SUPPORT OF MOTION FOR ORDER
Plaintiffs, TO SHOW CAUSE

V.

THE STATE OF OREGON BY AND
THROUGH THE BUREAU OF LABOR
AND THE BOARD OF HIGHER
EDUCATION; NORMAN O. NILSEN,
COMMISSIONER OF LABOR; DR. ROY
LIEUALLEN, CHANCELLOR OF THE
BOARD OF HIGHER EDUCATION; THE
PUBLIC EMPLOYEES RETIREMENT
SYSTEM; and JOSEPH J. ADAMS, HUGH
McKINELY, CHALMERS L. JONES,
ROGER S. MEIER and EDWIN H.
ARMSTRONG, in their capacity as members
of the PUBLIC EMPLOYEES RETIREMENT
BOARD, '

Defendants.
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L. INTRODUCTION.

This matter was originally file in August 1974 under Title VII of the Civil Rights Act of
1964 (42 U.S.C. § 2000e, et, seq.), and 42 U.S.C. § 1983. The Court’s jurisdiction was under
28 U.S.C. § 1343 and 42 U.S.C. § 2000e. A final judgment and permanent injunction was
entered in this case on September 20, 1978; the injunction applied to all employees whose
retirement benefits were administered by the defendant Public Employees Retirement System.
Tﬁis Court retains jurisdiction to enforce the permanent injunction.

Movants Eileen Shaffer, Tim Woolery, Richard Mullins, Jerry Trierweiller, Gina
Santacroce, and Jacqueline Davais are current members of the Oregon Public Employees
Retirement System (“PERS”), who intend to retire within the next several months or years.
(Shaffer, Woolery, Mullins, Trierweiller, Santacroce, Davais Affs. ] 1). Upon retirement,
movants will receive benefits which are substantially lower than the benefits they would have
received had members of the PERS Board complied with the terms of the stipulated judgment
and permanent injunction entered in the above-captioned action, on September 20, 1978.
((Shaffer, Woolery, Mullins, Trierweiller, Santacroce, Davais, Affs. ] 5). Movants seek to
enforce the 1978 judgment and injunction, pursuant to Fed. R. Civ. P. 71, as non-party
beneficiaries.

II -~ POINTS AND AUTHORITIES.
A. Standing Under Fed. R. Civ. P. 71.
Fed. R. Civ. P. 71 expressly provides, in relevant part that, “when an order is made in

favor of a person who is not a party to the action, that person may enforce obedience to the order
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- by the same process as ifa party.” The Ninth Circuit Court of Appeals has construed this rule to
apply to “intended third-party beneficiaries” of the order sought to be enforced. See Hook v.
State of Arizona, 972 F. 2d 1012 (9™ Cir. 1992) (relying upon Fed. R. Civ. P. 71, to find that
inmates, as intended third party beneficiaries of a consent decree issued twenty years earlier, had
standing to enforce the decree provisions as if parties). The rule has also been applied to current
members of a public employees retirement system to find that such members are non-party
beneficiaries, within the meaning of the rule, entitled to enforce a consent judgment entered in
their favor a decade earlier. See Employees Retirement System of the Government of the Virgin
Islands v. Quinn, 1994 W.L. 326224 (D. Virgin Islands, 1994).

The established process for a party to enforce a permanent injunction or a consent decree
is through a civil contempt proceeding. See e.g., In re Employment Discrimination Litigation
Against State of Alabama, 213 F.R.D. 592 (M.D. Ala. N.Div. 2003) (proper procedure for

seeking to enforce injunctive relief is through contempt proceedings); Pertuso v. Ford Motor

Credit Co., 233 F.3d 417 (6™ Cir. 2000) (traditional remedy for violation of an injunction lies in
contempt proceedings, not in a lawsuit). The contempt proceeding is filed under the original
action as it is regarded a part of the original cause of action which resulted in the issuance of the
decree or injunction sought to be enforced. See Panther Pumps & Equipment Co., Inc. v.
Hydrocraft, Inc., 566 F.2d 8 (7" Cir. 1977); citing Leman v. Krentler-Arnold Hinge Last Co., 52
S. Ct. 238,284 U.S. 448, 76 L. Ed. 389 (1932). The court that entered the original judgment or
injunction retains jurisdiction to enforce it. Hook, 972 F.2d at 1014; citing City of Las Vegas,

Nev. v. Clark County, Nev., 755 F.2d 697, 701 (9" Cir. 1985).
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