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IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF MUL TNOMAH

7 CITY OF PORTLAND, by and
through BUREAU OF FIRE AND

8 POLICE DISABILITY AND
RETIREMENT,

Case No.

1106-07794
9

10

11

Plaintiff

v.

JOSEPH GRAY, MALORIS
12 OLIVERIO, VERNON BUSS,

ARNIE SCHUMANN, CLARK
13 STEPHENS, DELMAR COFFEY,

PHILLIP KELLER, GEORGE
14 PICKETT, LAWRNCE

REVERMAN, ROBERT
15 WUERTH, LOIS SMITH and

ROBERT SULLIVAN,

PETITION FOR WRT OF REVIEW

16

1718 1.Defendants.

19 Pursuant to ORS 34.010 to 34.100, plaintiff, City of Portland Bureau of Fire and Police

20 Disability and Retirement, seeks review of the Consolidated Final Order of Administrative Law

21 Judge Rick Barber, dated April 27, 2011, a copy of which is attached to this Petition as Exhibit A

22 and incorporated in this.Petition by reference.23 2.
24 Defendants are beneficiaries of the City of Portland Fire and Police Disability and

25 Retirement Fund (FPDR). At all times material to this dispute, defendants have been receiving

26 retirement benefits from FPDR. These benefits are administered and paid by plaintiff.
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1 3.
2 Specifically, the Fire and Police Disabilty and Retirement Fund was created on

3 March 11, 1942, and revised by subsequent amendments. The most recent amendments to the

4 Fire and Police Disability and Retirement Fund Charer was enacted on November 6,2007.5 4.
6 Chapter 5 of the Portland City Charer was adopted by voters in 1948, creating a

7 fuding source for the pension 'and disabilty system for fire fighters, police offcers and their

8 surivors. All fuding for pension benefits under the FPDR plan. is derived from a dedicated

9 property tax millage rate levy.10 5.
11 In 1989, the City of Portland voters passed a charer amendment which created a two-

12 tiered pension system, then commonly referred to as the new plan and old plan. Members of

13 the old plan, or FPDR I, consist of those sworn employees of the Fire Bureau or Police

14 Bureau, and their surviving spouses and/or dependent minor children who are receiving

15 retirement benefits as of January 1, 1990. Active members have the option to elect coverage

16 under the new plan; most of them did so. All such elections were complete by 1991.17 6.
18 All Portland fire fighters hired after 1990, but before January 2007, became members

19 ofthe new plan now known as FPDR II.20 7.
21 Defendants are all members of the old plan, now known as FPDR i. No additional

22 members have been added to that plan since 1990.23 8.
24 Plaintiff denied the requests of defendants to increase their FPDR I pension benefits

25 by including Apparatus Operator Premium pay into the curent salary of a First Class Fire

26 IIIIII

Page 2 PETITION FOR WRIT OF REVIEW

PORTLAND CITY ATTORNEY'S OFFICE
1221 SW 4TH AVENUE, RM. 430

PORTLAND, OREGON 97204
TELEPHONE: (503) 823-047

FAX: (503) 823-3089



1 Fighter, the salar upon which pensions are based pursuant to language in the Charer of the

2 City of Portland. After plaintiff denied defendants' request, defendants requested a hearg.3 9.
4 A hearing was held, and the Administrative Law Judge overtrned plaintifls denial

5 and issued a Consolidated Final Order dated April 27, 2011.

6

7

8

9

10

11

12

13

'10.

. The Consolidated Final Order concluded that:

"Apparatus Operator premium" pay and Aricle 8 of the
Collective Bargaining Agreement between the City and
Portland Firefighters' Association Local 43 should be included
as par of "curent salar ofa First Class Fire Fighter" under

Charer Section5:"126(11), as that salar is used to determine
the retirement benefit of "FPDR One" retIrees.

11.

The independently sufficient grounds for issuing the Writ of Review and for reversing

14 the determination of the. Offce of Administrative Hearngs are that the determination is not

15 supported by substantiàl evidence, is not supported by substantial reason, is the result of the

16 failure to follow procedure applicable to the matter, and is based upon the applicable law

17 being improperly construed. A substantial interest of the plaintiff has been injured by the

18 determination described in paragraph 10 of this petition. The Administrative Law Judge's

19 Consolidated Final Order indicates that it may be appealed to this Court by Writ of Review.20 12.
21 In addition to the matter outlined in paragraphs 1-11, above, there is curently'

22 pending an appeal addressing related issues in the Oregon Cour of Appeals (Gray, etal. v.

23 City of Portland, et aI., Case No. A146304) which is on appeal from Multnomah County

24 Circuit Cour (Gray, et aI. v. City of Portland, et aI., Case No. 0906-08908).

25 IIIIII

26 IIIIII
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1 13.
2 For the foregoing reasons, plaintiff respectfuly petitions the Cour for the issuance of

3 a Writ of Review requiring the Offce of Administrative Hearings to produce the entire

4 evidentiar record, including the transcript of proceedings and deliberations. The Court

5 should reverse the Consolidated Final Order dated April 27, 2011.

. ;e
. 6 DATED this 1L day of June, 2011.

7

8

9

10
. SCOTT MOEDE, OSB No. 9348

Senior Deputy City Attorney
Email: Scott.Moedecmportlandoregon.gov
Of Attorneys for Plaintiff11

12

13 I hereby certify that I was present at the proceeding, have examined the evidentiary

14 record and the determination thereon, and thereupon have reasonable grounds to seek a Writ .

15 of Review and to seek reversal of the determination inthe decision described in this Petition.

16

17

18

19

20

21

22

23

24

25

26
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BEFORE THE OFFICE OF ADMINISTRATIVE HEARNGS
STATE OF OREGON

for the
CITY OF PORTLAN, FIRE AND POLICE DISABILITY FUND

IN THE MA ITER OF: ) CONSOLIDATED FINAL ORDER
)

JOSEPH GRAY ) OAH Case No. 1001795
)

MAORIS OLIVERIO ) OAHCaseNo. .1001935

)
1001936VERNON BUSS ) OAHCaseNo.

)
ARIE SCHUMAN ) OAH Case No. 1001937

)
CLARK STEPHENS ) OAHCaseNo. 1001938

)
DELMA COFFEY ) OAH Case No. 1001939

)
PHILLIP KELLER ) OAH Case No. 1001940

)
GEORGE PICKETT ) OAH Case No. 1001941

)
LAWRNCE REVERM ) OAH Case No. 1001942

)
ROBERT WUERTH ) OAHCaseNo. 1001943

)
LOIS SMITH ) OAH Case.No. 1001944

)
ROBERT SULLIVAN ) OAH Case No. 1001945

HISTORY OF THE. CA-SE

. The City of Portland, Oregon, Bureau of Fi.e and Police Disabilty and Retirement
(FPDR) denied the request of FPDR Member Joseph Gray to increase his "FPDR One" pension
benefits by including "Apparatus Operatot' (AO) pay into the regular compensation of a "First
Class Fire Fighter," the salar upon which. pensions are based pursuant to language in the

Charer. Gray requested a hearg. 
1 .

i The letter to Gray was sent on August 11,2008 and the hearg request was dated June 30, 2010. The

delay was caused by the intial filig of the issue in the Circuit Cour. In all cases, the paries agree that
FPDR has denied the inclusion of apparatus pay in the salar upon which the retirement benefit is
detered, and that all of the members have contested that decision.
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.j

~,

On July 7,2010, FPDR referred the Gray hearng request to the Offce of Administrative
Hearngs (OAH). Administrative Law Judge (ALI) Rick Barber was assigned to preside at
hearng. A prehearng conference was convened on September 13; 2010, at which time eleven
other cases were consolidated with Gray's case.2 Hearng was initiàlly set for November 1,
2010, but was postponed and reset for Januar 31, 2011.

Hearg was held as scheduled on Januar 31,2011, in Tuàlati, Oregon. The claimants3

appeared though Gray and were represented by their attorney, Henr Kaplan. FPDR was
represented by Senior Deputy City Attorney Scott Moede. City Human Resource
Director/FPDR Board Chair Yvonne Deckard testified for FPDR. Battalion Chief Ken Burs
testified for the Members. The record was held open for an additional exhibit and for wrtten
dosing arguent, and was closed on March 28, 2011.

ISSUE'.

:~

Whether tne pay 'designated as "ApparatUs Operatòr premIUl" pay in ':Artcl~ 8' of the
Collective Bargaig Agreement between the City and Portand Firefighter' Association
(pFF A) Locàl 43 should be included as. par of "Current Sàlar of a First Class Fire Fightet'

under Charer Section 5-126(11), as that salar is used to determine the retirement benefit of
"FPDR One" retirees.

EVIDENTIARY RULINGS

Exhibits' Al though 1\15, offered by FPDR, and Exhbits Ml though MIl, offered by
claimants, were admitted into the record without objection. On Februar 2,2011, Exhbit A16
(the deposition testiony of Chief John Klum), was received and- admtted into evidence. In
addition, the paries' Stipulated Statement of Faets has been admitted into evidence as Joint
Exhbit 1.

STIPULATED FINDINGS OF FACT
.;

The paries agreed upon specific facts that both sides C9nsidered "important to my
decision, and also agreed on the language of some that are disputed, without 'waiving possible
obj~ctions to the ,relevance. of the facts that are par of the stipulation. Their stipulation Ís

ircluded here in its entirety: '. . . . .... '0., .

"The parties agree that the followig facts are true. The partes are not in agreement on
the diect or conditional relevance of the statements set forth herein; disputes over

relevance are specifcally reserved for later argument.

Parties

2 All 
12 cases involve an appeal by an "FPDR One" retiree or surving spouse, and involve a deiial of

appartus pay as par of the pay from which the retiement benefit is caJculated. Both sides agree that
.there is to be one record and one wntten decision for all of the cases.
3 Generaly, FPDR members are referred to as either "membet' or by name, but both sides in ths

proceedg have refered to them by the equally appropriate title of "claimants." I wil follow suit.
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I. Each petitioner is á former employee of respondent City of Portland. Petitioners

Gray, Buss, Schumann, Stephens, Coffey, Keller, Pickett, Reveran, Wuert, 
and Sullvan each

served as a sworn fire fighter of the Portland Fire Bureau, and 'retired in good standing from the
Bureau on or before 1990. Petitioners Olivero and Smith are the widowed beneficiares of
sworn firefighters who retired from the Portland Fire Bureau on or before 1990.

. 2. The City of Portland is a public employer and a political subdivision of the State

of Oregon. The Fire, Police, Disabilty and Retiement Fund provides disabilty, retirement and
death benefits to sworn employees of the Portland Police Bureau and the Bureau of Fire, Rescue
and Emergency Servces pursuant to Chapter 5 of the Charer of the City of Portland.

3. The petitioners fied a complaint in Multnomah County Circuit Cour on June 29,
2009, alleging that FPDR and the City of Portland comIitted a breach of cantract in not
including Apparatu Operator premum pay in the calculation of FPDR One Member's "eared
pension." The City answered petitioners Complaint on August 27,2009.

4. . On June 3, .2010, cross motions.for Sumar Judgment were heard by Judge

. Henr C. Breithaupt in Multnomah County Circuit Cour. On June J4, 2010, Judge Breithupt.

granted the City's Motion for Summar Judgment on the jursdictional issue that the plaintiffs
had failed to exhaust their administrative remedies with the Office of Administrative Hearigs.
Judge Breithaúpt opined, in dicta, that the Apparatus Operator premium pay was wages for extra
duty or services because "a premium is logically for something extra."

5. Judgment in favor of the City was signed on July 12,2010 and entered on July 21,.
2010. Petitioners filed a Notice of Appeal to the Oregon Cour of Appeals on August 9,2010;
that appeal is pending.

Fire and Police Disabilty and Retiement Food

6. The Fire, PoIlce, Disabilty & Retirement 'Fund was created on March 11, 1942,

and revised. by subsequent .amendments. The most. reçent arendinent to. the fire,. Police,
Disabilty & Retirement Fun~.çhiier was eiiaçt~nn Növeirber6, 2007. .. '. ; '. .'. '. ," '.- ;-, .... .' "

7. Chapter 5 of the P~rtlaid City Charer was adopted byvo'ters 'in 'í948, èreating.a
funding source for the pension and disabilty system for fie fighters, policeôf:cêrs, and their
suvors. All fuding for pension benefit& under the FPDR pIan is derived from a dedicated

property tax millage rate levy. .

8. In 1989, the City of Portland voters passed a Charter amendment which created a
two-tiered pension system, then commonly referred to as the "New PIan" and "Old Plan."
Members of the "Old Plan," or FPDR One, consist of 

those sworn employees of the Fire Bureau
or Police Bureau, and their SUIving Spouses' and/or Dependent Minor Children who were
receiving retirement benefits as of Januar I, 1990. Active Members had the option to elect
coverage under the New Plan; most of them did so. All such elections were complete by 1991.
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9. All Portland :fe fighters hired afer 1990 but before Januar 2007 became

members of the ''New Plan" now known as FPDR Two.

10. Plaintiffs are all members of the "Old Plan,'" now known as FPDR One. No
additional members have been added to that plan since i990.

Joint Statement of the Issue

11. The pares agree that the dispositive issue in ths . case is whether the pay
designated as "Apparatus Operator premium" pay in Aricle 8 of the Collective. Bargaing
Agreement betveen the City of Portland and the Portland Firefighters' Association Local 43
should be included as par of"Current Salar ofa First Class Fire Fighter" under Charer Section
5-126(11), where: "First. Class Fire Fightet' is defied under 'Charer Section 5-126(1) as a

"member: of the~:Bureau of 'Fire who receiveS-' the maxIium payment Ìn' the fire fighter
classification," aià the "cureiit salar of a'First Class Fire Fightet""exchides ''wages 'Or salares

for extra: duties or:extra service." .'

12. Petitioners have àllfiled tiely appeals from denial of their claims; all claims are

properly before the Offce of Administrative Hearngs. .
Provisions of the City Charter.

13. The pension and disabilty benefits for FPDR One members are described by
Chapter 5, Arcle 5 of the Portland City Charer. Only the pension benefit is at issue in ths
case.

14. Chapter 5, Aricle 5 of the Charer states in par:

Section 5-120. Variation in Amount of Benefit or Pension. Payments. All
benefits and pensions granted and paid under this Act shall var anuàlly and
shall be básed on the curent salar' of a fust' class fire fighter . . . computed
anually ~t the beging of the fiscal year. . .

is. .Se~tion 5-126 of the Charer contais the following defintio~s:.... r.. ....-, ". . .' .'. . . , ....." ' . .' ..',. ..... ~'. . ,
(1). The ten "First Class Fire Fightet' shall mean a member of the Bureau of
Fire who receives the maximum payment in the fire fighter classification, as set
fort in the Classification of positions in the Bureau of Fire by the Civil Serce
Board, and in the event of the change of the name of such classification where the
term "Firt Clas Fire Fighter" is used it shall bethatposItion by whatever name
i(t) may hereafter be called;

* * *
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5. The tenn "maximum pension" shal mean a pension equal to sixty percent of
the then current salar of a First Class Fire Fighter for fire fighters. . . and said
pension shall var anually as said salares may var from time to time;

6. The tenn "eared portion of maximum pension" or "maximum eared

pension" shall mean that porton of a. maximum pension that the member's years
of servce bear to the year of servce required for a maximum pension, but in no
event shall it exceed the màximum pension;

* * *

11. The terms "current salar of a First. Class Fire Fightet' . . . shall mean all
wages or salar paid on a,monthy, basis to a, meml)er for service i~ that Civil
Serce classification. The' terms"shall not'include wages or salar~ for extra
duties or extra servces. Forth;' pUÍt?se~.oipayIents unaerths Arcle "c1lent '
sàlaI of a First Class Fire Fightet". . . shall, be computed anualy at the
beging of the fiscal year; (eiphasis added)

FPDR One Pension Calculations

16. Petitioners retired at varous, ran rangig from Fire, Figiter to Deputy Chief. An

FPDR One Member's pension depends only ,on years of servce and the curent salar of a: "First
Class Fire Fighter," and is not dependent on the actual ran, assignent, or salar of the :fe

fighter at any point during his or her career.

17. "Frrst Class Fire Fighter" paY'is not defined in theIAFF Local 43 Collective'

Bargaiirng Agreement. "First Class Fire Fightet' pay has always included the highest step rate
in the fire fighter classification, and any longevity pay increase in that classification for which
fire fighters may be eligible under the Collective Bargaing Agreement.

18. . FPDR One b~nefits donotdependqn actlaJlev.el of pay achieved by the retiree.

19. "First Class Fire Fightet' pay hâsal~~ys excluded pay for clas~ification(s) higher

than :fe fighter, and ''wages or salares, for .e~tr ,duti~s or extra services" itiaccordance with
Charer Section 5- l26(I i). Ths exclusion applies to all 'assignent-based speêialty pay, which is
wages for extra duties or extra serce.

20. The pension received by FPDR One Memb~rs is dependent upon the "curent
salar of a First Class Fire Fighter." The "current salar of a First Class Fire Fighter" is
dependent on the amount of salar set for a fie fighter by the contrct with Local 43, which
represents all First Class Fire Fighters." None of 

the plaintiffs are current members of the IAFLocaI43. .
21. First Class Fire Fighter pay under the Charer includes Longevity Pay. Longevity

pay represents increases beyond Top Step, associated with years of servce in the Fire Bureau.
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Longevity Pay is included in Schedule A of the Local 43 collective bargainig agreement
showing Sàlar Rates of pay for the Fire Fighter and other classifications., .

22. Except for Longevity Pay and Apparatus Operator pay, all other premium pays or

specialty pays provided by the LOcal 43 contract are contingent upon actual assignent to
specific duties. '

23. The practice of the Fire Bureau has been to rotate drving duties among fire
fighters as determned by the officer in charge of an individua :fe station. The practice of
rotating driving duties among fire fighters predates the 1990 FPDR Charer reform. All FPDR

, One members were expected to be qualified to drive emergency apparàtus as par 'Of their regular~~ ,
, 24.. ,Since before 2007, the job :descriptions of-fire fighter, fire lieutenant; :fe captai,

and, fire battIlon 'chief'have' included a'requiement that the employee 'maitain a valid Oregon
diver's license and 'State cerfi'cation to drive emergency response vehicles. '

25. The purose of the requiement to maintain vàlid Oregon drver's ' license is to
provide the Fire Bureau with greatet operational flexibilty. .

26: The City temporarly accommodates fire fighters who lose their drver's license,
but requires them to take il necessar steps. to restore their driver's license in order to presere
operational flexibilty in the Fire Bureau.

27.' A fire fighter who does not attai and maintain a valid driver's license and the
DPSST certification does not receive the Apparatus Operator premum payment, but is paid the
Sàlar Rate of his or her classification in Schedule A of the collective bargainig agreement, plus
all applicable longevity and assignent-based pays. , ,

28. Both before and since 2007, all fire fighters had a duty to maintain a certification
to drive emergency response vehicles. Prior to 2007, there was no premium or" other pay
specifically associated with qualifications to operate a Fire Bureau emergency response vehicle,
or for attaig and maitaining a valid 'driver's license. and 'State cerfication to drive

emergency vehicles. As of December 20, 2010 there were 5 :fe fighters, out of approximately
697 nìèmbers of Local 43; who, were not receivig' Apparatus' Operator preiutI pay because of
drving restrctions such as license suspensions. In addition, there were 27 :fe fighters who did
not receive the pay because they were stil in probationar statu and had not yet completed the
requirements necessar to obtain cerfication to drive emergency equipment. As of April 23,
2010 there were 4 fie fighter who were not receiving apparatu operator premium pay because.

of drving restdctions, and 19 others who did not receive the pay because, they were recent hies
on probationar status who had not yet completed their certfication to drive emergency
equipment.
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Negotiations over 2007-2010 Collective Bargaining Agreement

29. ,. Durg initial negotiations for the 2007-2010 collective bargaining agreement

IAFF Locàl 43 sought an increase of 5% above the cost of living for the entire bargaining unit,
'and an 8% Apparatus Operator premium to be paid only to those fire fighters actually assigned to
drve emergency response vehicles. The City rejected these proposals.

30. Local 43's priority in labor negotiations was to achieve a wage increase fór t4e

entire bargaining unit in excess of the cost-of-living. It initially proposed a 5% increase in base, '
pay, over the cost of living. Later in negotiations Local 43 expressea a wilingness to

characterize an increase as payment for certifications or requirements that. applied to all Locàl 43
members; these included Apparatus Operator cerfication, wild land certification, and/or hazat
awareness certification. Both before and after these negotiations, every fiefighter in 'the
Portand Fire Bureau is requied to be certfied as a wild land fire fighter, certfied in hazardous
materials awareness, and cerfied 'to, drive emergency reSolle .yehicles. 'The drver's licerise
and DPSST cerfications were not mentioned in any contract prior to the ~007 -2010 contract.

31. Local 43 also proposed licrease~ to longevity pay. premiums.

32. Durng the entire course of negotiations, the possible impact of increases to
longevity pay premiums and Apparatus Operator premiums on FPDR One benefits was never
brought up, discussed, or considered at the bargaining table, away from th,e bargaining table, or
in any discussions between the paries. '

33. During these negotiations, representatives of the City expressed the City's
position that any fie fighter who lost their license was subject to progressive discipline and

poteIitial termination of employment. The Union negotiators asserted that a driver's license was
not a requirement of the job of fie fighter. The City proposed contract language to reflect the '
requirement that all fire fighters maintain a driver's license. That language was incorporated
into Aricle 29 of the curent agreement.

34., Duriig the~e negotiatiO.i~;'dCity neg~tiators', asserted that fire fighters could be
termi'nated orlaüioff iftiey 10sttb.eIr liceiIse fOTan exú~iided'períod. ' ,." " , . ..' ..' , ',. -. ., .:. :.... ....

35. .. the curent te~J::f. Ar,iq~~, 29 in :the,Loc.al.43~, 2097-2010, agreement . 
reads' :asföllôws:.,' , " ...,. .. . ' '.., ," .',. ,. .,'. . ,

ARTICLE 29 - DRIING PRIVILEGES

AU unit member employees are required to maintain a current valid state Drivers
License; an employee must report the suspension or revocation of his/her driving
privileges no later than the employee's next shift. A suspended or revoked
employee wil be accommodated by non-assignent of Apparatus Operator duty
and/or placement in an assignent for thy (30) calendar days in which driving

. duties, in the judgment of bureau management, can be temporarly avoided. Such
placement may be in the same or lower job classifiCation; if placement is made

In the Mattera! Joseph Gray and Others (Consolidated), OAR Case Nos. 1001795, 1001935-1001945Page 7 009. EXIBIT A
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into a lower job classification, the employee shàll be temporary demoted until
reassigned, to his/her previous classification.

If the employee has not had his/her driving privileges reinstated at the end of the
thiy (30) day accommodation period, and if the bureau can continue to provide
placement in an assignent in whìch driving duties can be temporarly avoided or
to not assign Apparatus Operator duty without, in the sole judgment of bureau
management, any adverse. impact to the bureau carg out its mission, the

employee shall be assigred accordingly. If, however, such accommodation canot
be made il the judgment of ,bureau management without adverse impact, the

bureau may tranfer the employee to another assignent in the same or 10wer job

classification. If tranfer is made to ar assignent in a 'lower job. classification,
the employee shall be temporarly demoted until reassigne~ to his/her previous
classification. ' " ,

,! '

36. The City's original proposed language for ,Aricle' 29 included the followig
additionàl paragraph:

An employee who, as a result of suspension or revocation of his/her drving
privileges,.' is placed in an assignent where driving duties can be temporarly
avoided or is not assigned Apparatus Operator duty shàll not be eligible for trade
time or càll shift'tie until such time as ,his/her driving privileges are reinstated.

However, if the member has been demoted in order for the bureau to make an
assignent in which drving dutjes can be temporarly avoided, said employee

shall not be eligible for trade time but may be granted càll shifts into positions
withi his or her demoted job classification.

37. Following a period of negotiations in 2007, Local 43 and the, City reached

impasse, in accordance with the procedures set fort in ORS 243.712..

38. Fir,e fighters are not peritted to stre; when firefighter contraèt negotiations

resUlt in. impasse~the impasse is ultimately tesölved througI bin4ing arbitration governed byORS 243.746. ., ." '
, 39. FoÌlowing impasse, but before interest arbitration, 'the City and IAP Local 43

reached agreement on àll disputed issues. '

40. The Apparatus Operator premium was not included in Schedule A - Sàlar Rates

of the collective bargaining agreement, or in Aricle 8 C - Specialty pay; instead, it was placed in
Aricle 8B of the CBA 4 which reads, in relevant par, as follows: .

A. Wage Adjustments. In applying wage adjustments in Schedule A the
employee wil receive the rate of the new schedule in accordance with his/her
time in grade as required by the new. schedule, however, if his!her present rate is

4 The term Collective Bargaig Agreement (CBA) and Labor Agreement, when used in ths decision,

. both refer to the same document covenig the yea 2007 to 2010.
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higher than or equal to the entr level for the new classification, the employee's

salar upon promotion shall be at the lowest step which results in a pay increa~e.
However, if an employee is appointed to a classification withn the same pay

grade (Fire Inpector/Fire Lieutenant), they shall retain their annversary date for
futue pay increases.

B. Apparatus Operator Certification. All unt member employees may be called
on to operate Portand Fire & Rescue apparatus and vehicles, and are required to
attain and maintan DPSST Apparatus Operator certification and a valid state
DnverS License. Effective July 1,2007, all unit members who earn and maintain
DPSST Apparatu Operator certfication and hold a valid state Drivers License
shall receive an,Apparatu Opertor's Premium f~r two ,percent (2%)' of the top
step Fir,e Fi~ter basejioUrlY rate. "E:(ectîve. July. .1, ~o.08, all unit members, ,who
ear and maintain DPSST Apparatus Operator certification and hold a. valid st,at,e
Dnvers LIcense shall receive an Apparatus Operator's Premium for thee percent

(3%) of the top step Fire:Fighter base,hourly,rate., ,

41. Ever Fire FigIter who attais and maitas a vàlid dnver's license and their'
DPSST certfication receives the Apparatus Operator premium, regardless of assignent. Only
fire fighters who attain and mainta a valid driver's license and DPSST certification receive the
premum. Newly hired fire fighters who have not yet attaied the DPSST certfication, and ,fire
fighters who lose their driver's license or DPSST certification are not eligible for the premium
payment.

,~ '.. .~": . J '". . . '. ': . . .
42. Apparatus Operator pay was designated as ''premum pay" when fist proposed by

Loca143. That designation 'as "premium pay" was not modified when the final agreement was
reached between the City and Locàl43. Apparatus Operator premium pay was inserted in Artcle
8 and not in Schedule A of the CBA - Sàlar Rates, nor in Aricle, 8C ~ Specialty pay.

43. The appendix to the ColleCtive Bargaining Agreement betWeen the City of
Portland and Local 43 includes a, schedl11e, 9f wag~Hates. It was ,prepared byì the City after the

tity andLo~al 43, reach~Çl agreemènt 'on' ,såJao' 'råt~~~d It 'inci;ude~ LongeVity. Pay ineaeh
claSsification. ndoes not list ApparatUs Operator,pay. '. ,.. . ,

:' ',...,. 44. ,After. the. ~ity in~ae. ~11l.,9:ler., th~t inp.l1!4en; ,APl?~a.tn~.Op~rat~r preml. pay for
the entire bargainng unt, Petitioner Joe Grayattendêd an open meeoog at the Local 

43 Hallin
2008. After the meeting, Petitioner Gray"had a discussion with a negotiator from Local 43 about
the proposal, but made no language suggestions concering Apparatus Operator payor any other
contract provision. These discussions had no inuence or impact on the bargaining process.

45. Yvonne Deckard has been the Director of 
the City's Bureau of Human Resources

since 1999. Ms. Deckard was involved in the fial negotiations of the 2007-2010 contract
between the City and Local 43. Since Januar 1, 2007, Ms. Deckard has also served as the, chair
of the FPDR Board.
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46. The 2007-10 agreement was ratified by the inembership of Local 43 and then
adopted by the City Council on June 4, 2008. Retroactive to July 1, 2007, all first class fire
fighters who attain and maitain a valid driver's license and the DPSST Apparatu Operator
cerfication receive Apparatu Operator premiums as par of their salares. The immediate result
of losíng either of those certfications is that the Bureau reassign the fire' fighter to a non-driving
duty to achieve operational flexibilty, and the :fe fighter is not given the Apparatus Operator
premum payment. No :fe fighter has ever actually been terated, demoted, or laid off for
failing to have a valid driver's license or DfSST certification for more than 30 days.

47. The new language of the 2007-2010 Local 43 collective bargaining agreement did
not change the reqlied duties or serces of its members. Nothing changed operationally for the
'Fire Bureau under the new contract; only the pay rates changed, and several tyes of payments
were added or enhanced; ,these include the addition of the Apparatus Operator premium and
increases in Longevity Pay.

48. Under both the 2005-2007 and the 2007-10 Collective Bargaing Agreement
between the City of Portland and the PFFA Local 43~ all fire fighters are required to, maita
their drver's license; all may be assigned to drive, and under the 2007-10 Agreement, all are
subject to the provisions of Arcle 29.

DISPUTED POINS:

The following assertons.are disputed by the City. No representations; however~ are made

herein as to whether any of the disputed points are regarded as dispositive of the issues in
the case.

49. At all times relevant, ever sworn member of the Portland Fire Bureau has been
required as a condition of employment, to maintain a valid driver's'license and certfication to
drve emergency response vehicles.

50. At åll times relevant, the City has maitained the right to progressively discipline,
by reassignent, demotion, or terination, fire fighters who lost thei drver's license for more

. than 30 days as a result of traffc cres or 'other, causes.

The followi:g 'assertons. are disputed "by' the Claimants. No tepre'sentations,
however, are made herein as t() whether any of the disputed points are regarded as
dispositive of the issues in the case.

51., The language in the Collective Bargaining Agreement, and not the bargainng

history, is the manfest intent of the union and the City with regard to driving duties.

52. There is no provision in the Collective Bargaining Agreement that

references drivig duties as a condition of employment, or that failure to attin or maintai a

driver's license or DPPST cerification is grounds for termination or layoff.

(Signatues)"
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(Joint Ex. I).

ADDITIONAL FININGS OF FACT

53. To be hired as a fire fighter by the City, a candidate must have a valid drver
license and must obtain DPSST apparatus certification withn the :fst yea of employment.
(Test. of Burs; Ex. Ml ¿md Ex. A2).

54. The position form,erly referred to as "First Class Fire Fighter" is now referred to
as a "top step:fe fighter." (Test. of Deckard). On April 9, 2008, Director Deckard sent a letter
to all fire figiters addressing the AO pay provision in,th~ Labor Agreement. She wrote:

a 3% Top Step FF wage increase (2% retroactive to 7/1/07, plus 1% effective
7/1/08), to all members for Apparatu Operator premium(.) ,

(Ex. M4 at 1).

55. Former unon president Ken Bums agreed with Director Deckard that AO pay
was to be a form of increased wages. He wrote to the :fe fighters:

Some of the highights of the contract include Apparatus Operator pay for all
sworn members and longevity pay.

(Ex. M6).

56. the Lake Oswego, Fire Deparent assigns specific individuals to train as
apparatus operators, and pays .tlem ,an additional percentage of regular pay. tq perorm those
duties. Those operators generally get a five-to-ten percent specialty pay for the assignent. '
Ths approach is the most. common way for :fe deparents to address the apparatus operation
need. (Test. ofBurs)~

CÖNÇLUS~ON9F;LAW.: '

, ' "Apparatus,Operat()f.pft:IAium", pay,ln Arjc1~_ S oK, the:,ç()l1ti_ctiye _Bargaiing:Agreement
betWeeIl the city and P(n11andFifèfig4ters'Assocüition Local 43 should 

be included as part of
"curent salar of a First Class Firefighter" under Charer Section 5-126(11), as that salary is

used to determe the retirement benefit of "FPDR One" retirees.

OPINION

Claimants in this action are retirees, or surving spouses of retirees, who receive FPDR
benefits under a pre-l 990 retirement plan known as "FPDR One."s They seek a ruling that the
Apparatus Operator (AO) pay created in the 2007.2010 Labor Agreement should be included in

5 As a rough guideline, FPDR One members worked and retired before 1990, FPDR Two members were

hied between 1990 and 2007, and FPDR Thee members were hied in 2007 or thereafter.
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the wages of a "First Class Fire Fightet' for puroses of deterining the amount of their
pensions. Claimants have the burden of proof to establish entitlement to these additionàl' pension
amoUnts. FPDR Àdmin. Rule 5.6.04(A).

Calculatig FPDR One Pensions. To understand the importance of this issue to
claimantS, it is necessar to briefly explain how the pensions for FPDR One members are set.
The pensions are not based upon the job the retiree was pedormg, but rather are based, on a
percentage of the "curent salar of a First Class Fire Fightet' as that phrase is used in the
Charer.

The Charter Language~ FPDR Charer Section 5-120 states in par: "

Section 5-120. Variation in Amount'of.Benefits or Pension Payments. All
bénefitš mid pensions granted ard paid under this Act ,shä11 vary anùàllyiid
shall he based upon the current salary '()la 'First Class Fire 'Fighter *, * *,
computed anually åt the beging 'of the fiscal year.

(Emphasis added). If the anount of that "cuent salary" goes up, then the amount of the pension
àlso goes up acc0r.Øing to the appropriate percentage.

The ter ~'First Cla~s Fire Fightet' is not curently used by the City, except in the

pension language: That fire fighter is now refered to as a "top step :fe fighter." (Test. of
Deckad)., Charei Section 5-126 states in par:

1. The teri "First Class Fire Fightet' shall mean a member of the Bureau of Fire
who recei~es the maximum payment in the fire fighter classifcation, as set fort in
the classification of positions in the Bureau of Fire.by the Civil Servce Board,
and in the event of the change of the name of said classification where the term
"First Class Fire Fighter" is used it shall be that position by whatever name it may
hereafter l1e càlled;

* * * * *

11. The ierms."curertt salar of a' FirSt Class. Fire Fighter" or (similar police
designation) shall mean alll1ages or salary paid on a monthly basis to a member
for serce in that Civil Servce classification. The terms shall not include wages

or salaries for extra, duties or extra servces. .

(Ex. Al at 46, 47; ;emphasis added).

Thus, pursuant to subsection (i), the salar upon which the pension is determined is the
"maxmun payment in the firefighter classification." Under subsection (11), I must determine
whether AO pay is par of the wages or salar paid on a monthy basis, or whether it is paid for
"extra duties or extra servces." The èmphasized portions of subsection (11) are the key
language I must interpret in this case.
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The Labor Agreement Language. The Labor Agreement reached between the City and
PFFA,covering the 2007-2010 time period, created several assignent-based specialty pays for
groups such as the Dive Team, Hazat Team, and others. To receive those pay increases, a fie

fighter had to meet the requirements of team membership (e.g., SCUBA cerfication for Dive
Team members), and had to be assigned to the team. The Labor Agreement referred to these
assignents as "Specialty Pays." (Ex. A2 at 7). "

The City and the union also negotiated for an "Apparatus Operator Certification," not
included among the specialty pays, in the same contract. The agreement stated:

B. App~atus Operator Certification. All unit member employees may be called
on to operate Portand Fire & Rescue apparatus and vehicles, and are required to
attain and maintarn,DPSST Appa,:atus: Operato,r, certifiçatio.n and a :valid state
Drivers License. Effective July)', 2007, all unt ipembers, who ear and maintain
DPSST Apparatus Operator cerification: and: hold a ¥alid 'state Drivers License .
shall receive an Apparatus Operator's P,rem~ for two"percent (2%)'of1:e top
step Fire Fighter basehourlyrate. Effective July 1, 2008, aii unt members who
ear ' and maintain DPSST Apparatu Operator certfication and hold å valid state
Drivers License shall receive an Apparatus Operator's Premium for thee percent

(3%) of the top step Fire Fighter base hourly rate.

(Id. at 6; emphasis added). This section of, the Labor Agreement is remarkable in its
straightfolWard statement that all "unit member employees" are required to have a DPSST
certification and a valid driver license. The importance of that point will be addressed below.

Before addressing that issue, however, I will address, the evidence to s~ow that AO pay is .
not one of the specialty pays in the Labor Agreement. First, the AO pay description. is listed
separately from specialty pays in the Labor AgreemeIit.,

Second, evidence from the City and 1:e claimants shows that Portland's approach to
apparatus operation differs from the common method used il other fire deparents. Even
before 1990, the last time the retirees worked for the Deparent, the City and unon both agreed
that all of the fie fighters should be traied to operate apparatu as par of their job. That pIan
has historically added "opera.tional flexibility~ to .te Departent's;ihilty to..flght fies.o . . . ."... .' ".. . . .

APParatu~ operation ,is . ~'spéci~ltÝ p~y i~':~theI: fu~::,dei~eIi~:, 'Öthe~ depttents treat

apparatus operators in exactly the same way as Portland' treats the Dive Team or HazMat
Team-requirig certfication and a specific assigIent to apparatus operation. For ínstaice,
the Lake Oswego Fire Deparent assigns specific individuals to train as apparatus operators,
and pays them an additional percentage of regular pay to perorm those duties. Those operators
generally get a five-to-ten percent specialty pay for the assignent. Ths approach is the most
common way for fire deparents to address the apparatus operation need. (Test. of Burs). '

Second, evidence from both the City and the union show that AO pay under the Labor
Agreement was intended to increase the pay of every fie fighter-to, in essence, become a wage
increase. Durng bargaining, the union was looking for a way to raise the wages of its fire
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fighters at a tie when the City could or would not consider an across-the-board wage increase

for all city workers. The approàch,therefore, was to create a wage increase that would apply
only to the fire fighters. '

The City's philosophy about apparatus operation (described above) had not changed, so
AO pay was not included among the several assigment-based speciàlty pays being negotiated in
the same Labor Agreement. Rather, because all fie fighters could be càlled on to operte

apparatu, the AO pay would be granted to any fire fighter who had a vàlid drver license and a
,DPSST ,certfication. Both sides expected this incr.ease to go to all of the fire fighters becau.se
vàlid dnver licenses and DPSST certifications were required of every fire fighter. This intent is
important to my analysis.

Thus, AO pay Was not just coincidentàlly based upon two cnteria that most fire fighters
already had; the decision was iitentional. AO pay was intended to increase the wages or salar
of àll of the fire fighters, based upon' .tWo crteria that 'both the City 'and the union exected the
fire fighters to have. The only fiefighters who would not qualify were probationai fire fighters
(who wotid soon qualify) aid 'disciplin~ fie fighters (thoae who would be restored to full
status and agai qúalify or, if that was not possible, would be demoted odaid off).

,The evidence shows that this was the intent of both ~ides at the bargainng table. Chief
Burs anounced that 'AO pay was for "all sworn members." (Ex. M6). Director Deckard told
the member that AO pay was a "wage increase" to "all members." (Ex. M4). Thus, both sides
recognzed that the AO pay was intended to go to every fie fighter who qualified.

AO Pay Should be' Included. With these factors in mid, the analysis is quite
straightforward. Under the Charer language, the AO pay is either par of the regular wages and
salar of the First Class Fire Fighter, or it is pay for "extra duties or extra servces." If AO pay is

, considered par of the "wages or salar paid on a monthy basis to a member for servce in the
Civil Serce classification,'~ the pay would be included in the maximum salar upon which the
,pension is based. If, as the City contends, AOpay is for "extra duties or extra serces," it would
not be included in -the maximum salar. ..' .

Reviewing:the language ofthe'docunents; there are two key pointifthat convince me that
AO pay should be'iiicluded in the pension calculations.' . ,.,'

.1'-

First, under the Charer, the First Class Fire Fighter is a prototype rather than a person:
He6 is a fiction, a fire fighter who is working for the maximum salar in his class. It is the role,
and not a specific peron, that is the basis of the pension. His sole purose is to determine a

, number, a wage or salar, upon which the pension is built.

Ths First Class- Fire Fighter is at the maximum salar, so there are a few thngs that may
be inerred about the prototype. He has been there 10ng enough to ear the maximum salar (and
also Longevity Pay under the Labor Agreement).' And, because this is tre, he is not a

6 The masculne is used for simplicity's sake, recognzing that the First Class Fire Fighter could be a man
ora woma.
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probationar fire fighter and he is not one curently being disciplined for loss of license orDPSST certification. '
Many of the City's arguents focus on possible exceptions-eircumstances that might be

tre about specific fire fighters '(being probationar, losing a drver license but still being
employed), but do not apply to the prototyical First Class Fire Fighter. Simply put, the First
Class Fire Fight~r is the fire fighter màkng the maximum salar in his position.

Second, despite the City's arguents, there are no "extra duties and extra serces"

necessary to obtain AO pay. The Labor Agreement, the job descrptions, and the testimony of
witnesses all show that fire fighters are required to' have a valid state drver license and DPSST
certficaton to be fully employed as a fire fighter. Ceraiy, the First Class Fire Fighter at
maximum salar is going, to have bothth~validlicenseaId the.;certification. "

, There'may have been."extra duties'~ to obtaïn, ,the DPSST'certfication when a :f~ fighter
was a ,probationar employee" but thos~ were, duties ,completed 'y~ars before the fire fighter
becae a Firt Class Fire Fighter and wereactuàlly conditions of employment. The City can

point to no extra duties or serces that the First Class FireFighter would have to pedorm to
receive AO pay., In fact, the City's chief spokesman durng the . labor negotiations testified that
(if the fire fighter had a license and the DPSST certification), receipt of AO pay was"automatic."? ' , ,

Therefore, there is no merit to the argument that obtaig and maintaining a drver
Iicense and DPSST certification are "extra" because the fire fighter must obtain and maintai
both, because both are expressly required as conditions, of ful employment as a fire fighter.8 If
,the license and ,the certfication are necessar to employment, then those crtera canot in any
reasonable way be described as "extra.,,9

In reaching this decision, I have carefully considered the arguents of both the City and
the claimants. .,Although many of the City's arguents have been addressed above, I want to
'address the additional arguments more fuliy at ths point. : .'. ,

, ".1)eference to th.enrr(!cJor~)b~, Çio/,cqnt~n~s:,th~t.the ~e,ctor'.s, deci_sion (tha;tAO pay

is not included in the pension calculation). is entitled, ta deferep.ce, .because: the Director is:a
fiduciar of the pension and must apply the express terIs of the pension plan~ The City argues

tJ:at the Director made this conclusion, now entitled to def~rence:

7 The word "automatic" was not used by Herron, but he agreed the term was accurate. (Ex. MI0 at 19).
8 Exhbit Ml contains the job description for a fire fighter, and shows that any person on an engie

company, a truck compaiy, or a rescue company must be able to "drve and operate" the appartu andvehicles. . . ,
9. The City assers there is a difference behveen a "mium qualification for employment" and a

"condition of employment." (Test. of Deckad). If there is, it is an unmportant distinction here.'
'Regardless what it is called there is clearly a requirement that fire fighter have a valid drver license and
a DPSST certification. Certiny, the First Class Fire Fighter at maximum salar would meet those

, requirements.
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The Director deterined that a plaiIi, naturàl and ordinar reading of the terms of
the CBA and the charer demonstrte that the Apparatus Operator Premum are
wages or sàlaries for extra duties or extra servce and thus not par of an FPDR
One Member's pension calculation. '

(Arg. at 2). To sqpport ths argument, the City contends that pension decisions prior to 2007 did

not follow the ters of the charer, and were done on an ad hoc basis with a "first-do-no-har"

protection of the Arember. The City argues that since 2007 the pension decisions have followed
the pIan more closely~

However, as claimants point out, the City's argument lacks both evidence and a legàl
foundation. The City argues its case using ERISA 10 case law, but admits that ERISA law does
not apply in th dlSci..' Furerore, the City did not preseiit any evidence about the

implementation of Charer reqiiements, past or present On ths record, there is' no basis to
conclude,'that the:'City:isinteIreting' 'the Charer anY'differently riow than it did before 2007.
Equally äs Inportant, it is not clear why such a change Would be relevant.

The, question of deference to the Director-even if appropriate-oes not end my
,responsibilty to interret the _ provisions of the Charer and the Labor Agreement, nor does it
preclude the application of those provisions to the facts of this case. The Director's

'interpretation, to the extent it is supported by any. evidence, has been: considered as I have

considerèd all of the other evidence in the case.

However, ,: the Director's interpretation is not bindiIg. ' The Director's fiduciar

responsibilty to uphold the express terms of the pIan makes it all the more important to
, determne what th~se ters mean. '

The "Explicit and Clear" Language. The City's second argwent is that:. ,
the applicable provisions of the CBA and the FPDR plan in Chapter 5 are expHcit ,
and clear~when càlculating an FPDR One's retiree's benefits, the "curent salar,
of a First Class Fire Fightet' does not include premium pay (whether assignent
based or not) such as Apparatus Operator Premum if they are "wages or salares
for extra duties or extra services."

(Arg; at 3)

Ths second argwent has severàl pars, most of which have been addressed in my
opinon above. I wil here address the specific contention that AO pay caot be par of the
wages of a First Class Fire Fighter because the parties,who created,it agreed it was a "premium."
(Arg. at 

4).

AO pay iscàlled a "premium" in the Labor Agreement, but the word "premium" is not
defied in that Agreement. After careful consideration, I have concluded that the word is oflittle

10 ERISA refers to the Employee Retirement income Securty Act of 1974.
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meanng and little help in the Labor Agreement" and in ths dispute. The word adds no real
information to the issue. ' , '

As the City notes, the general definition of "premium'" suggests somethig more.

Webster's Third New International Dictionary defines "pr~mium," pertinently, as:

1 a: a reward or recompense for a parcular act; * * * b: somethng paid over and
above a fixed wage, price or other remuneration.

(Websters (2002 ed.), at 1789). On its face, ths word would suggest, as Judge Breithaupt

indicated, that a premium was for "something extra.'~ll .

, However, despite theçommon ireang.of,the \y~rd" the ,evidenceshows that nothing

extra is required to obtai AO pay beyomt the conditions :of employment. IUs not, therefore, a
pr~ium. The word is ~biguous in' f1s conte~t; it' :.does ..110t, answer ,the, pivotal qu~tipn
whether AO pay is par of the regular p~y of the Firt..classFire Fighter, or whether it is pay for

extr duties or extra servce.

As noted, the AO "premium" does not fit into the Speciàlty Pay category in the Labor
Agreement However, the evidence adduced at hearg demonstrates that both sides intended the
AO pay to be a wage increase for the fire fighters. I consider that evidence more persuaive than
the ambiguous use of the word "premium" in the Labor Agreement. Neither the Charer nor the
Labor Agreement requires the addition or deletion of AO pay because it is called a premiui. '
The test remains whether the pay is for "extra 

duties or extra,'services," and the evidence shows it
was not.

In sumar, the AO pay was intended to be a wage increase for all firefighters who have
a driver license and a DPSST certification. The Firt ,Class Fire Fighter, now' known as the lop ,

step fire fighter, would have both because both are required for fu employment as a :fe fighter.
There are no extra duties or 'servces the fire fighter must perorm beyond the conditions of,
employment to obtain the AO pay. AO,pay is therefore par of 

the regular 'wages of the First
ClàSS Fire Fighter for FPDR One p~iiaio,npUro~ès~..' " ' , ,

11 In dicta, the circuit cour judge who granted the City's Motion for Sur Determation on

procedural grounds apparently stated "a prenum is logically for somethig extr." . It is just as true to
note that, if there is nothig extra reuired, it may have been mislabeled as a ''premium.''
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ORDER

The decisions refusing to include Apparatus Operator pay in the regular pay of the First
Class Fire Fighter, and refuing to detemie the FPDR One pension amounts based upon the
added Apparatus Operator pay, are REVERSED.

Rick Barber 

Administrative Law Judge
Offce of Admstrative Heangs

NOTICE TO ALL PARTIES: If you are dissatisfied with ths Finàl Order, puruant t()
Adminstrative Rule 5.4.08 and ORS 34.030, you have sixty (60) days from the mailing date of
the Finàl Order to petition for a Writ of Review with the Multnomah County Circuit Court If a

Petition for Writ of Review is not filed within sixty (60) days from the mailing date of the Final
Order, then pursuant to ORS 34.030 the wrt shàll not be allowed.
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CERTIFICATE OF MAILING

On Apnl 27, 2011 I mailed the foregoing Final Order issued on this date in OAR Case No.
1001795 and consolidated cases 1001935 through 1001945.

By: First Class and Cerified Mail
Cerified Mail Receipt #7010 0290 0001 70766994

Henr Kaplan

Bennett Haran Morrs & Kaplan
210 SW Morrson St Ste 500
Portland OR 97204-3149

By: First Class Mail

Nancy Harine

City of Portland, Fire and Police Disability Fund
1800 SW First Ave
Suite450 '
Portland OR 97201

Kenneth McGair
qty Attorney's Offce
1221 SW 4th Ave Ste 430
Portand OR 97204

Scott Moede
City Attorney's Offce
1221 SW 4th Ave Ste 430
Portland OR 97204

Carol Buntjer
Administrative Specialist
Hearng Coordinator
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